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High Court: Fair Trial Trumps Efficiency

by Mike McKee © Cal Law, 08-07-2007 F"age printed from: http://www.callaw.com

While sympathetic with the heavy caseloads borne by family courts statewide, the California
Supreme Court on Monday nonetheless voided a controversial Contra Costa County rule aimed at
streamlining court proceedings. :

"That a procedure is efficient and moves cases through the system is admirable," Chief Justice
Ronald George wrote for a unanimous panel, "but even more important is for the courts to provide
fair and accessible justice."

George recommended in a footnote that the state's Judicial. Council establish a task force to
investigate how to help family courts run more efficiently while maintaining access to justice for
their litigants, most of whom are pro per.

At issue in Monday's opinion was the Contra Costa County Superior Court's Local Rule 12.5(b)(3),
which was adopted in 2005 to reduce delay and minimize conflict between opposing parties in
family court. It authorizes judges to reject documents not made available five calendar days before
a hearing, and requires all exhibits to be enclosed in binders with explanatory declarations
attached. :

Most troubling to critics, though, was the requirement that limited ,testimdny o written declarations,
while allowing the trial judge discretion to take direct oral testimony only in unusual cases.

Jeffrey Elkins, representing himself, challenged the rule in 2005 after Superior Court Judge Barry
Baskin invoked it to reject all but two of the 36 exhibits Elkins wanted to present during a divorce
proceeding with his wife Marilyn. He argued that by severely limiting his documentation and
simultaneously not letting him testify, the judge gave him no way to defend his position in a dispute
over property division.

Elkins, a self-employed consultant who used to be the chief executive officer of Danville's CalTech
International Telecom Corp., sought review with the First District Court of Appeal. He argued the
Contra Costa rule established a system of "trial by declaration” that violated his constitutional due
process rights, and placed an "unreasonable burden” on litigants. His writ petition was summarily

denied. :

In Monday's ruling, the high court sidestepped Elkins’ due process arguments. Instead, the justices
found that Contra Costa's rule violates state statutes that regard written declarations as hearsay
that can'tibe admitted as evidence in contested trials. Testimony is crucial in divorce cases, the
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court held, because it gives the judge the chance to determine credibility.

"Ordinarily, parties have the right to testify in their own behslf " George wrote, "and a party's
opportunity to call w;tnesses to testify and to proffer admissible evidence is central to having his or
her day in court."

Contra Costa amended the rule earlier this year to permit testimony in addition to, but not in lieu of,
declarations. But George said that still fell afoul of state statutes.

The chief justice also noted that several amici curiae — including the Northern and Southern
California chapters of the American Academy of Matrimonial Lawyers — had sided with Jeffrey
Elkins. In addition, he pointed out, a.survey of family law practitioners in Contra Costa found most
"decidedly critical” of the local rule,

George took a shot at the trial court judge too, accusing him of "prejudicing” Elking by applying the
rule "in a mechanical fashion” without considering "alternative measures."

In a concurring opinion, Justice Kathryn Mickle Werdegar came to Baskin's defense by noting he
was only following the rules of his court, "In my view," she wrote, "the trial court's rule and order,
rather than the particular actions of the court in this case, are to blame for the exclusion of [Elkins']

evidence."

Qakland solo practitioner Garrett Dailey, who represented Jeffrey Elkins on appeal, said the ruling
upholds the principle that "the rules of evidence, including the right to offer direct testimony, must
be preserved.” .

He said the ruling sends the case back for further proceedings on property division.

Oakland lawyer Jon Eisenberg, a partner at Eisenberg and Hancock who represented the Contra
Costa court, called the ruling "a meticulous opinion on the narrow hearsay issue and the broader

policy issues."
"It sends the superior court back to the drawing board with clear directions,” he added.

The ruling is Elkins v. Superior Court (Elkins), 07 C.D.0.S. 9285,

Justices Reject Local Rule Aimed at E;@p@dmmg
?&muﬁy Law Trials
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by Kenneth Ofgang, Staff Writer © 8/7/07, Metropolitan Ne‘stﬁnterprise

Contra Costa Superior Court rules aimed af expediting family law trials are contrary to state
law and unenforceable, the California Supreme Court ruled yesterday.

“IW]e reach this conclusion because, pursuant to state law, marital dissolution trials proceed
under the same general rules of procedure that govern other civil trials,” Chief Justice
Ronald M. George wrote for the court. ‘

The rules and standard pretrial order struck down by the court—which have been recently
superseded in part by new rules—made declarations admissible at trial in place of direct
examination, which was not permitted in the absence of “unusual circumstances,” and
required the parties to establish in their pretrial declarations the admissibility of all exhibits
they sought to introduce at trial.

The rules were challenged by Jeffrey Elkins, a self-represented litigant in a divorce
proceeding in which his wife had counsel, after nearly all of his exhibits were excluded as
sanctions for failing to comply with the court’s requirements. The state Supreme Court
agreed to hear the case after the Court of Appeal summarily denied his writ petition,

Sympathy for Court

While expressing sympathy for the court’s efforts to deal with the high volume of family law
cases, George said the appellate courts will not hesitate to strike down local rules where “a
local court has advanced the goals of efficiency and conservation of judicial resources by
adopting procedures that deviated from those established by statute, thereby impairing the
countervailing interests of litigants as well as the interest of the public in being afforded
access 10 justice, resolution of a controversy on the merits, and a fair proceeding.”

The Contra Costa procedures, the chief justice said, are contrary to the Evidence Code
provisions governing hearsay and setting forth procedures to be followed prior to frial.

George distinguished cases allowing procedures similar to those challenged with regard to
family law motions. Where the resolution of contested issues of fact will result in a judgment,
the chief justice emphasized, the rules of family law are no different from those applicable to
other civil matters.

“Courts must earn the public trust,” he wrote. “...We fear that respondent’s rule and order
had the opposite effect despite the court's best intentions.”

In a footnote, George suggested that the Judicial Council establish a task force to study how
to balance the need for efficiency in family law courts with the need for faimess to litigants.

Concurring Opinion

The opinion was signed by all members of the court except Justice Kathryn M. Werdegar,
who wro{tgg in a concurring opinion that the majority, while reaching the correct result, was
unnecesi@;:arny wandering into issues of policy best addressed by the Judicial Council or the
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Legislature.

Amicus briefs criticizing the rules were submitted by a number of family law and local bar
groups, including the Los Angeles County Bar Association and its family law section, as well
as retired Court of Appeal Justices Donald King and Sheila Prell Sonenshine and retired Los
Angeles Superior Court Judge Richard Denner.

The case is Elkins v. Superior Court (Elkins), 07 S.0.8. 4910,
Copyright 2007, Metropolitan Néws Company
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Click. ELKINS FAMILY LAW TASK FORCE
APPOINTED BY SUPEME COURT OF CALIFORNIA.

 Glick. (Metropolitan) Court of Appeals Justice Laurie Zelon to lead Elkins Family Law Task Force.
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OPINION

GEORGE, C. J.—Petitioner Jeffrey Elkins represented himself during a trial conducted in
marital dissolution proceedings instituted by his wife, Marilyn Elkins (real party in interest), in
the Contra Costa Superior Court. A local superior court rule and a trial scheduling order in the
family law court provided that in dissolution trials, parties must present their cases by means
of written declarations. The testimony of witnesses under direct examination was not allowed
except in “unusual circumstances,” although upon request parties were permitted to cross-
examine declarants. In addition, parties were required to establish in their pretrial declarations
the admissibility of all exhibits they sought to introduce at trial.

Petitioner's pretrial declaration apparently failed to establish the evidentiary foundation for all
but two of his exhibits. Accordingly, the court excluded the 34 remaining exhibits. Without the
exhibits, and without the ability through oral testimony to present his case or establish a
foundation for his exhibits, petitioner rested his case. As the court observed, the trial

" proceeded “quasi by default,” and the court's disposition of the parties' property claims
demonstrated that the court divided the marital property substantially in the manner
requested by petitioner's former spouse. :

Petitioner challenges the local court rufe and trial scheduling arder on the grounds that they
are inconsistent with the guarantee of due process of law, and that they conflict with various
provisions of the Evidence Code and the Code of Civil Procedure, Respondent court counters
that the promulgation of the rule and order comes within its power to govern the proceedings
before it, and that its rule and order are consistent with constitutional and statutory
provisions.

We need not reach petitioner's constitutional claim because, as applied to contested marital
dissolution trials, the rule and order are inconsistent with various statutory provisions. L As we
explain below, we reach this conclusion because, pursuant to state law, marital dissolution
trials proceed under the same general rules of procedure that govern other civil trials. Written
testimony in the form of a declaration constitutes hearsay and is subject to statutory
provisions governing the introduction of such evidence, Qur interpretation of the hearsay rute
is consistent with various statutes affording litigants a “day In court,” including the opportunity
to present all relevant, competent evidence on material issues, ordinarily through the oral
testimony of withesses testifying in the presence of the trier of fact.

FOOTHNOTES

4 Our conclusion does not affect hearings on motions.

Although we are sympathetic to the need of trial courts to process the heavy caseload of

- dissolution matters In a timely manner, a fair and full adjudication on the merits is at least as
impartant in family law trials as in other civil matters, in light of the importance of the issues
presented such as the custody and well-being of children and the disposition of a family's
entire net worth. Although respondent court evidently sought to improve the administration of
justice ,;ébiy adopting and enforcing its rule and order, in doing so it improperly deviated from

N
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Subsequent to the trial (and our grant of review) in the present case, respondent incorporated
much of its trial scheduling order into regularly adopted and published local rules of court. As
of January 1, 2007, respondent’s local rules were amended to provide that although
declarations still are required from each wntness in a dissolution trial, litigants have the option

of calling witnesses for direct examination in addition to filing declarations. 2 This amendment
does not render petitioner's case moot, because the prior rule and order were enforced
against petitioner. In addition, the amended rules still require the admission into evidence of
hearsay declarations, a practice inconsistent with the Evidence Code.

FOOTNOTES

2 The local rule effective January 1, 2007, is similar to the trial scheduling order except
that, in addition to the required declarations, it permits parties to present live testimony
limited to the scope of the material in the declaration (Super. Ct. Contra Costa County,
Local Rules, rule 12.8 F.1.a, italics added). The rule also provides that “[alny required
evidentiary foundation (including stipulations) for admission of the proposed exhibits shall
be completely set forth in the declaration(s), as all rulings will be based on the declarations
alone.” (Id., rule 12.8 F.5.a), italics added.)

In addressing the issues raised by petitioner, we also exercise our inherent authority to ensure
the orderly administration of justice and to settle important issues of statewide significance,
(See Pegple. yv. Kelly (2006) 40 Cal.ath 106, 110 151 Cal, Rptr, 3d ‘%% 146 P.3d 5471 Inge
Roberts (2008Y 36 Cal.drh 575, 583 131 Cal *’”’m \ 3@ 458 115 P.3d 11211 Kondg v, Fair

Emplovment & Mousing Com, (20023 28 Cal.dth 74%  74%-746, fn, 3 123 Cal, Rpte, 2d 1, 50

P3G 718 Burch oy, George (149943 7 Cal, z’m 246, 2R3 .4 127 Cal, Robr, 2d 165, 866 P24
m; ) In addition to providing guidance to the trial courts, our discussion highlights the
unusual burdens and restrictions that have been Imposed upon family law litigants at the local
level in response to increasing caseloads and limited judicial resources. We observe that this
problem may merit consideration as a statewide policy matter, and suggest to the Judicial
Council that it establish a task force for that purpose,

I

Marilyn and Jeffrey Elkins were married on April 20, 198Q. They had one child, who was born
in 1991, After Marilyn subsequently instituted marital dissolution proceedings, the issue of
date of separation was bifurcated and tried first. Property issues were to be tried on
September 19, 2005.

The matter proceeded subject to a local rule of court providing that at trials in dissolution
matters, “[dJirect examination on factual matters shall not be permitted except in unusual
circumstances or for proper rebuttal. The Court may decide contested issues on the basis of
the pleadings submitted by the parties without live testimony.” (Super. Ct. Contra Costa
County, Local Rules, former rule 12.5(b)(3), eff. July 1, 2005.) In addition, the rule provided
that “[sJubject to legal objection, amendment, and cross-examination, all declarations shall be
considered received in evidence at the hearing.” (Ib/d.) Under the rule, a party’'s fallure to file
respongive pleadings, including declarations, in the time prescribed by the rules authorized the
court tq “permxt the matter to proceed as a default,” or order a continuance and impose a

,t )
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monetary sanction on the “untimely party.” (Id., former rule 12.5(b)(4).)

A trial scheduling order (TSO or order) imposed additional restrictions and sanctions. Like the
rule, it ordered that all direct testimony at trial be presented prior to trial in the form of
declarations “filed in lieu of oral direct testimony, subject to cross-examination.” Indeed, even
if a party's witness refused to sign a declaration, the party was required to file an unsigned
declaration.

Under the TS0, the parties were ordered to file initial declarations executed by themselves
and by their witnesses 10 court days prior to trial, along with trial briefs. The order provided
that the declarations were to “explain” the appended complete set of trial exhibits, and that
“[a]ny required evidentiary foundation for admission of the proposed exhibits shall be
completely set forth in the declaration(s).” '

Sanctions for failure to comply with the TSO were severe, “Failure to provide Initial
declarations may result in there being no direct testimony on that issue and issue sanctions
may result. Failure to file a trial brief indicates to the court that no cases are being relied on
by that side. Failure to provide a declaration because a withess refused to sign it shall not
excuse the filing of [any] unsigned declarations.” (Italics added.)

The TSO directed the parties to file responsive declarations and exhibits five court days prior
to trial, along with any objections to exhibits, as well as responsive briefs and any demands
for the production of declarants for the purpose of cross-examination. The TSO concluded with
the following warning: “Failure to comply with these requirements will constitute good cause ‘
to exclude evidence or testimony at trial and/or to make adverse inferences or findings of fact
against the non-complying party.” '

Marilyn, who was represented by counsel, filed her declaration, exhibits, and trial brief on
September 2, 2005, and her responsive declaration on September 8, 2005. Jeffrey, who was
not represented by counsel, filed his trial brief and declaration on September 2, 2005, He
failed to attach his exhibits, however, and his binder of 36 exhibits was not delivered to the
court and to opposing counsel until one court day prior to the date set for trial.

According to Marilyn's declaration, the issues to be determined at trial included (1) valuation
and disposition of the family home; (2) Jeffrey's right to reimbursement for postseparation
improvements to the home; (3) the characterization and division .of a multimillion~-dollar
litigation settlement awarded to Jeffrey's business; (4) the amount of Jeffrey's income from
specified sources; (5) the characterization and division of assets withdrawn by Jeffrey from
community accounts; (6) division of a retirement account held in Marilyn's name; (7) the
status of certain property declared to be the separate property of Marilyn; (8) division of the
contents of a joint safe deposit box; and (9) Marilyn's attorney fees. The issue of child support
was reserved, and the parties waived spousal support, ‘

The matter came on for trial. Counsel for Marilyn objected to all but two of Jeffrey's exhibits
because, contrary to the TSO, Jeffrey's declaration failed to refer to the exhibits or offer a
basis for their admission into evidence. The court had not received its copy of Jeffrey's
declaration or exhibits when trial began, forcing it to review Jeffrey's copy on the bench.
Marilyn's counsel announced he would not cross-examine Jeffrey if the court sustained
counsel's objection to Jeffrey's exhibits, and asserted that Jeffrey therefore was “not entitled

X

to offepsany further evidence.”
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When Jeffrey explained that the procedure he had followed was the same he had engaged in
at the trial of the bifurcated issue of the date of separation, the court admonished Jeffrey that
he had misunderstood the objection raised by Marilyn's counsel, The court explained: “In
order to get a document admitted into evidence under the trial scheduling order ... it says that
the evidentiary basis and foundation for each exhibit must be set forth in the declaration so.
the other side can object to see, you know, if exhibits have an evidentiary basis or not, And
[Marilyn's counsel is] saying that those exhibits don't have any foundation in your declaration.
197 So if you can point me to the foundations in your declarations, then we—we'll dispose of
that argument quickly[.] If not those—those exhibits that don’t have an evidentiary foundation
will be stricken.” (Italics added.).

The court provided a “typical example of what I'm talking about with foundatlon," noting that
Jeffrey's proposed exhibit No. 5 was not referred to in Jeffrey's declaration, “[s]o there's no
way of knowing what this document is without any testimony—direct testimony saying what
this Is or what it purports to [be].” (Italics added.) Jeffrey attempted to explain that his
exhibit No. 5 “refers to an accounting given to my wife—given by my wife to me, and this
document is in relation to that.”

The court r'esponded “T understand that. I've already reviewed your declaration. Tentatively, 1
am going to rule in favor of [Marilyn]. I'm going to allow you at one of the breaks that we
have so as not to disrupt the flow right now to rethink your argument and give me the specific
evidentiary foundations for these documents, but I don't see it in your declaration.
Particularly, the one we were specifically taking about, Exhibit 5, I don't see any speczf/c
reference to it in your declaration. There's a general reference to a general category.” (Italics
added.) Jeffrey responded: “Your Honor, there are no specific references in any document.”
The court, after asking Jeffrey not to interrupt, continued: “There’s a general reference, and
under that general category, arguably, every document that's ever been filed in this case
would be generally referred to, but what's required under the trial scheduling order are the
specific evidentiary foundations so that I can rule on them. [§] There being no evidentiary
support for [Jeffrey's exhibits] with the exception of Exhibit 3 and 12 [to which counsel for
Marilyn had not objected because the foundation for the evidence appeared in Jeffrey's
declaration], the objections will be sustained tentatively subject to further argument after the
morning break.” (Italics added.) No such break ensued.

Marilyn's declaration and exhibits were admitted into evidence, and she rested her case.
Counsel for Marilyn objected to any consideration of the proposed order filed by Jeffrey
because the filing of that document was untimely under the TSO. '

The court stated its understanding, based upon Jeffrey's declaration, that Jeffrey did not wish
to cross-examine Marilyn and that he consented to a dissolution of the marriage, Jeffrey
stated he was resting his case. The court confirmed that Jeffrey had withdrawn his request to
cross-examine Marilyn, and Jeffrey added that he also wished to withdraw his request to
cross-examine expert witness Eggers. The court stated: “Well, before you rest, I'm assuming
you would like to admit into evidence your declaration,” but Jeffrey stated he did not wish to
do so. Accordingly, Jeffrey's declaration was not admitted into evidence. Without providing the
anticipated “morning break,” the court invited closing argument, Although observing that the
trial was proceeding “quasi by default, so to speak,” the court stated that both parties still
should pddress the subjects of “the furniture lists” and the contents of the safe deposit box.
Counseﬁ‘-‘"for Marilyn responded that those issues had been settled by stipulation prior to trial,
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Jeffrey confirmed the stipulations and further offered to relinquish his interest in the family
home and in his automobile. The court responded that Jeffrey's offer was too drastic and that
the court would permit him to reconsider, stating that the court would “render a decision
“along the lines of [Marilyn's counsel's] proposed order after trial, despite your request here,
hecause that was not what was before me to be tried today. And so the tenor of what you've
just said is in contrast to the declaration that you submitted to me that I prepped on, your
trial brief ... .”

Jeffrey responded that he was not referring to the proposed order he had submitted prior to
trial. He declared: “My concern is that I came into the trial with the intent of presenting my
position, and I'm being cut out of that completely with only reliance on two exhibits which are
—no way can defend my position. So I might as well give up my position and leave it to the
best well-being of my family.? (Ttalics added.)

The court responded that Jeffrey would be well advised to secure legal counsel, and that the
exclusion of Jeffrey's exhibits would not lead to an order depriving him of his interest in the
family home, referring again to the proposed order submitted prior to trial by Marilyn's
“counsel. Jeffrey responded: “Your Honor, if you take a spreadsheet and you add up and deduct
everything that [counsel for Marilyn] is asking for, I am left with nothing. Zero dollars, Zero
house. Zero car. Nothing. So what's the difference?”

The court took the matter under submission. Marital status was terminated, and additional
issues were reserved for future trial. The court asked the parties to decide by the end of the
week whether to submit a settlement agreement (presumably reflecting Jeffrey's last-minute
waiver of any interest in the community property) or instead to ask the court to rule upon the
proposed orders that were submitted to the court prior to trial. Apparently the parties selected
the latter option; on October 3, 2005, the court filed a final disposition of the property issues
still reflecting Jeffrey's half-interest in the family home. The order noted the parties' stipulation
concerning child custody and visitation and the court’s reservation of jurisdiction over the
matter of child support. By further stipulation, the parties waived spousal support, and the
court's jurisdiction over that issue was terminated. The community interest in Marilyn's
retirement account was divided, and the court resolved the additional property issues
identified in Marilyn's declaration in a manner substantially reflecting the order proposed by
Marilyn.

Jeffrey filed a petition for writ of mandate or prohibition in the Court of Appeal. He asserted
that there was no statutory authority for the local rule and order preventing the parties from
presenting the direct examination of witnesses and requiring the evidentiary foundation for
proposed exhibits to be established in a declaration filed well in advance of trial. He further
argued that the local rule and order established a system of “trial by declaration” that viclated
due process principles and placed an “unreasonable burden” on litigants. Jeffrey's petition also
contended that the sanctions established by the rule and order were inconsistent with the
policy favoring trial on the merits, and that their enforcement by the trial court constituted an
abuse of discretion requiring reversal of the judgment that resolved the parties' community
property dispute.

The Court of Appeal summarily denied the petition. We subsequently granted pe‘titionek,’s

petition for review and ordered the Contra Costa County Superior Court to show cause why
the chgllenged local rule and trial scheduling order should not be deemed invalid for the
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reasons stated In the petition for writ of mandate or prohibition. 3 prior to hearing oral
argument, this court requested and received briefing on the question whether the local rules
and order conflicted with the hearsay rule. (Evid. Code, & 1200.)

FOOTNOTES

3 Thereafter, we invited and received amicus curiae briefs from the Family Law Section of
the Contra Costa County Bar Association, the California Association of Certified Family Law
Specialists, and the Northern and Southern California Chapters of the American Academy of
Matrimonial Lawyers, who were joined in their brief in support of petitioner by the Los
Angeles County Bar Association, the Los Angeles County Bar Association Family Law
Section, the Orange County Bar Association, the Honorable Donald B. King, Justice of the
First District Court of Appeal (Retired), the Honorable Sheila Prell Sonenshine, Justice of
the Fourth District Court of Appeal (Retired), the Honorable J.E.T. Rutter, Judge of the
Orange County Superior Court (Retired), and the Honorable Richard Denner, Judge of the
Los Angeles County Superior Court (Retired). '

II

A

As respondent court asserts, trial courts possess inherent rulemaking authority as well as
rulemaking authority granted by statute. (Rulherford v. Owens-Jilineis, Inc, (1997) 16 Cal.4th
957 067 (67 Cal, Rptr, 2¢d 16, 941 p.2d 1203 (Rutherford); Code Cly, Proc.. 88 128, 177,
575 1. Goy, Code, 8 B8070.) VIt is ... well established that courts have fundamental inherent
equity, supervisory, and administrative powers, as well as inherent power to control litigation
before them. [Citation.] ... ... That inherent power entitles trial courts to exercise reasonable
control over all proceedings connected with pending litigation ... in order to insure the orderly
administration of justice. [Citation.]” ” (Rutherford, supra. 16 Cal.4th at p. a67.)

The scope of a court's inherent rufemaking authority has been discussed in various decisions
(see, e.g., Rutherford, supra, 16 Cal.4th at pp. 967-268), and the outer limits of such
authority are clear. 4 A trial court is without authority to adopt local rules or procedures that
conflict with statutes or with rules of court adopted by the Judicial Council, or that are
inconsistent with the California Constitution or case law. (Rutherford. supra, at.pn, 867908,
see also Hall v. Superior Court (2008) 133 Cal.App.Ath 908, 916-918 [35 Cal. Rptr, 3d 206 1)
As provided in Government Code section 68070, subdivision {a): “Every court may make rules
for its own government and the government of its officers not inconsistent with law or with the
rules adopted and prescribed by the Judicial Council.” (Italics added; see also 2 Witkin, Cal,
Procedure (4th ed. 1996) Courts, § 204, p. 272; id. (2006 supp.) § 204, pp. 87-88.) In sum,
local courts rmay not create their own rules of evidence and procedure in conflict with '
statewide statutes. : :

FOOTNOTES

4 In a‘lgea-k%ng of the limits of a trial cour”t's'authority, we note that constitutional issues
conm“r}ﬁﬂng-separation of powers between the judicial branch and the legislative branch are
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not involved in the present case. (See, e.g., Superior Court v. County of Mendodng (1996)
13 Cal4th 45 [51 Cal. Rptr, 2d 837, 913 P.2d 1046].)

Reviewing courts have not hesitated to strike down local court rules or policies on the ground
they are inconsistent with statute, with California Rules of Court promulgated by the Judicial
Council, or with case law or constitutional law. Appellate decisions have invalidated local rules
or restricted their application in many areas of affected litigation, including dissclution actions,
5 litigation under the Trial Court Delay Reduction Act (Goy. Lode, § 68600 et gaq, ) (fast track
litigation), 6 complex litigation (Cal, Rules of Court, rule 3,400 el seq.), 7 and general civil
litigation, 8 we also have disapproved rules and procedures adopted by the Courts of Appeal
(see Pepple v, Pena (2004) 32 Cal.4th 389, 400.[9 Cal. Rptr. 3d 107, 83 P.3d 5061, as well
as rules adopted by the Judiclal Council. (See People v. Hall (1994) 8. Cal.ath 950, 963 [35
Cal, Rptr, 2¢ 432, 883 P od 9741.)

FOOTNOTES

5 In Houohoom v, Superior Court {1996) 51 Cal.App.4th 653, 656 [99 Cal, Rptr, 2d 2041,
for example, the reviewing court invalidated a trial court rule imposing its own family law
mediation fee in addition to fees specifically established by statute. In Mclaughlin v,
Superior Court (19833 140 CalApp.3d 473, 481 [189 Cal, Rptr. 4797, the reviewing court
held that a local rule denied due process of law in purporting to permit a custody mediator
to make a written recommendation to the court without providing a factual basis and
without facing cross-examination,

6 See Bovie v, CerfainTeed Corp, (20063 137 CalApp.4th 645, 655 [40 Cal, Rptr. 3d 5011
(local courts cannot shorten the statutory notice period or alter standards for production of
evidence for summary judgment hearings); Hock v, Superior Coprt (1990) 221 Cal.App. 34
B70, 673674 [270 Cal, Rptr. 5797 (invalidating local fast track rule under which counsel
could not be substituted subsequent to trial setting conference without court's approval).

7 See First State Ins. Co. v, Superior Court (20001 79 Cal App.4th 324, 336 194 C al, Rptr,
d 1041 (invalidating trial court's case management order that prohibited filing motions for

summary judgment absent compliance with various nonstatutory conditions).

B See Thatcher v, Lucky Stores, Inc (20003 7% Cal App.4th 1081, 1086 194 Cal, Rptr, 24

5751 (local rule authorizing granting motion for summary judgment based solely on the
absence of opposition was inconsistent with applicable statute); Pacific Trends Lamp &
Lighting Products, Inc.y. L. White, Inc, (1998) 65 Cal.App.4th 1131, 11351136 [76 Cal.
Rptr. 2d 9181 (local rule improperly required parties to "meet and confer” prior to filing
“motion for new trial; sanctions for violation of local rule were Iinconsistent with statutory
procedure): Sierra Cralt, Inc. v. Magnum Enterprises, Inc, (1998) 64 Cal.App 4th 1252,
1255-1256 (75 Cal, Rotr. 246811 (local rule improperly permitted grant of summary
judgment on grounds Inconsistent with statute); Kalivas v. Sarry Gontrols Corp, (1996) 49
Cal Anp.dih 1152, 11588 (57 Cal, Rotr, 20 2001 (Kalivas) (local rule governing summary
judgment requiring that parties file joint statement of disputed and undisputed facts was
invalid because it was inconsistent with statute); Wells Farge Bank v. Superior (ourl
Meee Cal Anp. 3d 918, 872-027% (984 ¢al Rorr £837 (invalidating local rule requiring

5
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“extensive” or “complicated” motions for summary judgment to be specially set under

notice period shorter than that established by statute); St. Vincent Medical GCenter v,

Sunerior Court (1984) 160 Cal.App.3d 1030, 1033-1034 [206 Cal. Rptr, 8401 (invalidating
trial-setting-conference order shortening time for exchange of expert witness lists to less

than what was provided by statute). ' : :

A common theme in the appellate decisions invalidating local rules, and one that also appears
in the present case, is that a local court has advanced the goals of efficiency and conservation
of judicial resources by adopting procedures that deviated from those established by statute,
thereby impairing the countervailing interests of litigants as well as the interest of the public in
being afforded access to justice, resolution of a controversy on the merits, and a fair
proceeding. :

In Lammers v, Suoerior Court (2000) 83 CalApp.4th 1309 [100 Cal, Rptr. 2d 4551, for
example, a local court rule governing family law proceedings required the parties to file a
timely request that the court review the case file prior to a hearing on a contested matter. In
order to avoid obvious constitutional issues, the reviewing court refused to endorse the trial
court's view that the local rule relieved the court of the obligation to read the case file at all
when the request to do so was untimely. The Court of Appeal explained that “a measure
implemented for the. sake of efficiency cannot jeopardize the constitutional integrity of the
judicial process [citation]. In other words, court congestion and ‘the press of husiness’ will hot
justify depriving parties of fundamental rights and a full and falr opportunity to present all
competent and material evidence relevant to the matter to be adjudicated.” (Id..at.p. 13 19.)
% .

FOOTNOTES

9 See Lokeilak v, City of Irvine (1998) 65 Cal.Apo.4th 341, 342 [76 Cal. Rptr. 2d 429]
(disapproving a local court policy discouraging the filing of motions for summary judgment
because, according to the local courts, the statutory procedure was “unduly time-
consuming™); Jovine v. FHP, Inc, (1998) 64 Cal.App.4th 1506, 1532 176 Cal. Bpir. 20 3221
(trial court's policy of referring summary judgment motions to a referee did not comport
with statute; * ‘[e]fficiency is not more important than preserving the constitutional
integrity of the judicial process’ ”); see also Mediterranean Constryction Co. \. otale Farm
Fire & Cacualty Co, (1998) 66 Cal App.dth 257, 265 177 Cal, Botr, 2d 7811 (trial court
erred in declining to hear oral argument on a motion for summary judgment; reviewing
court urged trial courts not to ?elevate judicial expediency over [a statutory] mandate”).

This court made similar observations in Gargla v, McCutchen (18997) 16 Cal4th 469 166 Cal,
Bptr, 2d 319,940 P.2d 9061 (Garcia), involving fast track litigation. (Goy. Gode, § 68600 et
sar,) We concluded a trial court was without authority to dismiss an action for failure to
comply with local fast track rules, because such a dismissal contravened a statute establishing
that sanctions for failure to comply with these rules should fall on counsel, and not on the
party, If counsel was responsible for the failure to comply. (Garcia. supra. 16 Cal.ath at p.
474 :

i

]

We rej%&:ted the trial court's argument that such power to dismiss was essential to serve the

i
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goal of reducing delay in litigation. We pointed out that the Trial Court Delay Reduction Act did
not elevate delay reduction over the right of a litigant to present his or her case to the court,
nor was delay reduction favored over deciding cases on the merits. " ‘Cases filed in California's
trial courts should be resolved as expeditiously as possible, consistent with the obligation of
the courts to give full and careful consideration to the issues presented, and consistent with
the right of parties to adequately prepare and present their cases to the courts.’ [Citation.]
Thus, in establishing delay reduction programs, the Legislature recognized competing public
policy considerations and ‘attempt[ed] to balance the need for expeditious processing of civil
matters with the rights of individual litigants.’ [Citation.]" (Garcia, supra, 16 Cal.4th at po.
479-480.)

B

Although some Informality and flexibility have been accepted in marital dissolution
proceedings, such proceedings are governed by the same statutory rules of evidence and
procedure that apply in other civil actions (with exceptions inapplicable to the present case).
The Family Code establishes as the law of the state—and superior courts are without authority
to adopt rules that deviate from-this law—that except as otherwise provided by statute or rule
adopted by the Judicial Council, “the rules of practice and procedure applicable to civil actions
generally ... apply to, and constitute the rules of practice and procedure in, proceedings under
[the Family Codel.” (Fam. Code, & 210; see [n.re Marcus (2006) 138 Cal App,dth 1009, 1047
(41 Cal. Rotr, ad 8617 Inre Martiage of Mallory. {1997) 55 Cal.App.4th 1165, 1170 164 Cal,
Rotr, 2d 6671 cf, Fewel v. Fewel (1943) 23 Cal.2d 431, 438429 [144 P.2d 592] (conc. opn.
of Traynor, 1.) (Fewel); see also 11 Witkin, Summary of Cal. Law (10th ed. 2005) Husband
and Wife, § 99, pp. 152~154; Hogoboom & King, Cal. Practice Guide: Family Law (The Rutter
Group 2007) 99 13:80, 13:81, pp. 13-22 to 13.23; Samuels & Mandabach, Practice Under the
Cal, Family Code (Cont.Ed.Bar 2007) §§ 16.3-16.5, pp. 745-746.)

The rule and order that were applied in the present case called for the admission of
declarations in lieu of direct testimony at trial. It is well established, however, that declarations
constitute hearsay and are inadmissible at trial, subject to specific statutory exceptions, unless
the parties stipulate to the admission of the declarations or fail to enter a hearsay objection.
(Bvid, Code, 8 1200, Lagrabere v, Wise (1904) 141 Cal, 554, 506-507 (75 p. 1851 '
(Lacrabere): see also Estate of Fraysher (1956147 Cal.2d 131, 135 [301 P, 2d 84871, Fewel
supra. 23 Cal.od at pp, 438-4239 (conc. opn. of Traynor, 1.); Pajare Yalley Water Managerment
Agency v. McGrath (2008) 128 Cal.App.Ath 1093, 1107 127 Cal, Rotr, 3d 7411 Windiap Mills
v. Unemployment Ins, Appeals Bd, (1979392 Cal, App. 30 586, 597 [155 Cal. Rpir. 631

Reifler v.. Superior Court (1974) 230 Cal Ann, Sd 479, 484-485 (114 Cal, Rotr, 2561 (Reifler);
Estate of Hormen (1968) 265 Cal, App. 2d 796, 805 (71 Cal. Bptr, 7801.)

T e

s

The law provides specific exceptions to the general rule excluding hearsay evidence (see, e.g.,
Evid, Code, & 1220 et seq,), including those governing the admission of affidavits or
declarations. For example, in the marital dissolution context, Family Code section 2336
requires various items of proof of fact to be submitted to the court in support of a default
judgment and requires such proof to be in the form of an affidavit. (Eam. Code, § 2336, subd,
(&).) But there Is no general statutory exception to the hearsay rule for contested marital.
dissolution triafs. On the contrary, the existence of a specific statutory exception for default
judgments, where an adversary proceeding is waived or forfeited, only serves to support the
generdl.rule that hearsay declarations are inadmissible at contested marital dissolution trials.
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Another statutory exception to the hearsay rule permits courts to rely upon affidavits in

cartain motion matters. (Code Civ. Proc., § 2009.) L0 Although affidavits or declarations are.
authorized in certain motion matters under Code of Civil Procedure section 2009, this statute
does not authorize their admission at a contested trial leading to judgment. As this court
explained in Lacrabere, supra, 141 Cal. 554, Code of Civil Procedure section 2009 “has no
application to the proof of facts which are directly in controversy in an action. It was not
intended to have the effect of changing the general rules of evidence by substituting voluntary
ex parte affidavits for the testimony of witnesses. The section only applies to matters of
procedure,—matters collateral, ancillary, or incidental to an action or proceeding,~and has no
relation to proof of facts the existence of which are made issues in the case, and which it is
necessary to establish to sustain a cause of action." (Lacrabere, suprd, al pp. LEhe-557, italics
added: see also Fewel, supra, 23 Cal.2d at p. 438 (conc. opn. of Traynor, 1.) ["The fact that
saction 2009 permits [the admission of affidavits] ‘upon a motion’ does not mean that the
issues in a contested case may be determined and a judgment rendered on the basis of
written statements of parties not before the court”]; Hogoboom & King, Cal, Practice Guide:
Family Law, supra, § 13:106, p. 13-30.)

FOOTHOTES

10 Code of Civil Procedure section 2009 provides: “An affidavit may be used to verify a
pleading or a paper in a special proceeding, to prove the service of a summons, notice, or
other paper in an action or special proceeding, to obtain a provisional remedy, the '
examination of a witness, or a stay of proceedings, and in uncontested proceedings to
establish a record of birth, or upon a motion, and in any other case expressly permitted by
statute.” (Italics added.)

The same point was emphasized in Be/fler, supra..39 Cal. App. 3d 479, In that case the Court
of Appeal considered a challenge to a Los Angeles Superior Court policy of adjudicating long-
cause hearings on postjudgment motions in marital dissolution matters solely on the basis of
affidavits. The reviewing court acknowledged that affidavits ordinarily are excluded as hearsay,
but concluded Code of Civil Procedure section 2009 provides a hearsay exception that grants a
trial court discretion to decide motions un the basis of affidavits—even when facts are
controverted-—but only so fong as the controverted facts do not require factfinding resutting in
a judgment, (Reifler, supra. at po. 484-485.) The court expressed no doubt that hearsay was
inadmissible at a contested marital disselution trial, '

A recent decision by this court demonstrates the limited application of Code of Civil Procedure
section 2008, and also illuminates the policy underlying application of the hearsay rule when
questions of credibility arise, as they certainly do In dissolution trials. (People v, Johnson
(O006Y A8 Cal 4th 717 [42 Cal, Rotr, 3d 887, 133 P.3d 10441 (Johnson).) In Johnson, we
concluded that at a pretrial hearing on a motion to suppress evidence in a criminal case {(Pen.,
Code. § 1528.5), the prosecution cannot carry its burden by submitting affidavits in leu of live

testimony. The pertinent statute, Penal Code section 1538.5, did not provide for such a
procedure, and the historic practice long had been to require oral testimony. (JohnSon.. UL,
B Caldth atpp, 726, 728.) ‘ :

Moreover, as we explained in Johnson, “allowing a prosecutor to oppose a suppression motion
5 gap

#

with wgfit;’_cen affidavits in lieu of five testimony would be inconsistent with the trial court's vital
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function of assessing the credibility of witnesses.” (Jolnson. supra. 38 Catath, atp, 729, In,
8, see | . 726.) A suppression motion “presents issues as to which the credibility of
witnesses often is of critical significance” (jd..at p. 731), and the witness's personal presence
and oral testimony Is significant because it * ‘enable[s] the trier of fact to consider the
demeanor of the witness in weighing his testimony and judging his credibility’ " (id, atp. 733).

We also observed in Johnson that, unlike a pretrial suppression motion, the motions referred
to in Code of Clvil Procedurs section 2009 are on "preliminary or ancillary procedural matters”
that historically have been decided on the basis of affidavits alone, whereas it is well settled
that section 2009 does not change the rules of evidence, (Johnson,. supra, 38 Cal.4th alp,
730.) Quoting Lagrabere, supra. 141 Cal. 554, wre.B57 wa confirmed that section 2009 °
‘has no relation to proof of facts the existence of which are made issues in the case, and
which it Is necessary to establish to sustain a cause of action." " (JoAnson. SUpd atp. 7230,

italics added.) :

We conclude that respondent's rule and order are inconsistent with the hearsay rule to the
extent they render written declarations admissible as a basis for decision in a contested
marital dissolution trial. As we shall discuss, our conclusion is consistent with fundamental
principles established in other statutes. All relevant evidence Is admissible, including evidence
bearing on the issue of witness credibility (Evid, Code, &8 210, 351), and the oral testimony of
witnesses supplies valuable evidence relevant to credibility, a critical issue in many marital
dissolution trials. Permitting oral testimony rather than relying upon written declarations also
is consistent with the historically and statutorily accepted practice of conducting trial by means
of the oral testimony of withesses given in the presence of the trier of fact. (See Evid, Coda,
£8 711, 780: Code Civ, Proc.. 88 2002, 2005.) The conclusion we reach also permits us to
avoid the difficult question whether the focal rule and order violate petitioner’s right to due
process of law, “[m]indful [as we are] of the prudential rule of judicial restraint that counsels
against rendering a decision on constitutional grounds if a statutory basis for resclution
exists.” (NBC Subsidiary (KNBC-TY), Inc. v, Superlor Court (1999) 20 Cal.4th 1178, 1190 86
Cal. Rpty, 2d 778, 980 P.2d 3371.) This rule directs that ™if reasonably possible, statutory
provisions should be interpreted in a manner that avoids serjous constitutional questions,”
(Il gt p. 1197 : ’

As noted, evidence bearing on the lssue of credibility of witnesses comes within the baslic rule
that all relevant evidence is admissible, except as specifically provided by statute. (Evid.
Code, 88 210, 351.) Describing a party's fundamental right to present evidence at trial in a
civil case, Witkin observes: “One of the elements of a fair trial is the right to offer relevant
and competent evidence on a materfal issue. Subject to such obvious qualifications as the
court's power to restrict cumulative and rebuttal evidence ..., and to exclude unduly
prejudicial matter [citation], denial of this fundamental right is almost always considered
reversible error. [Citations.]” (3 Witkin, Cal. Evidence (4th ed. 2000) Presentation at Trial, § 3,
pp. 28-29, italics added.) Ordinarily, parties have the right to testify in their own behalf
(Guardianshio of Waite [1939) 14 Cal.zd 727, 730.[97 P.2d 2381}, and a party's opportunity
to call witnesses to testify and to proffer admissible evidence is central to having his or her
day in court. (Kelly v, New West Federal Savings (1996) 49 Cal.App 4th £59, 677 (56 cal
Rptr, 20 8031 see Spector v, Superior Court (1961) 55 Cal.ad 839, 843, 844 [13 Cal. Betr.
189, 361 P.2d 9091.)

o

As stated by an appellate court in 1943 with reference to a trial court's refusal to permit a

%

witned§ to testify in a marital dissolution matter: “We are fully cognizant of the press of
2
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business presented to the judge who presides over the Domestic Relations Department of the
Superior Court ..., and highly commend his efforts to expedite the handling of matters which
come before him. However, such efforts should never be directed in such manner as to
prevent a full and fair opportunity to the parties to present all competent, relevant, and
material evidence bearing upon any issue properly presented for determination. [4] Matters of
domestic relations are of the utmost Importance to the parties involved and also to the people
of the State of California. ... To this end a trial judge should not determine any issue that is
presented for his consideration until he has heard all competent, material, and relevant
evidence the parties desire to introduce.” (Shippey. v. . Shippey (1943) 58 Cal. ApD. 2o 174,
177 1136 P.2d 861, itallcs added.)

Oral testimony of witnesses given in the presence of the trier of fact is valued for its probative
worth on the issue of credibility, because such testimony affords the trier of fact an
opportunity to observe the demeanor of witnesses, (0hio v, Roberts (1980) 448 1.5, 56 64
FaE L Ed. 26 597, 100 8, Ot 25311.) A witness's demeanor is * ‘part of the evidence’ " and Is
“of considerable legal consequence.” (People v. Adams (1993).19 Cal.App.4th 412,438 123
cal, Rotr, 2d 5121 see Melner. v. Ford Motor Co. (1971317 Cal, App, 3d las. 1a0-141 {44
Cal, Rpbr, 7021 [M[Olne who sees, hears and observes [a witness] may be convinced of his
honesty, his integrity, [and] his reliability ... because a great deal of that highly delicate
process we call evaluating the credibility of @ witness is based on ... ‘intuition” "1.)

The testimony of witnesses given on direct ea'xe:”smm_aticn.ls afforded significant weight at trial in
ascertaining their credibility; cross-examination does not provide the sole evidence relevant to
the weight to be accorded their testimony. “In a contested hearing, the precise words and
demeanor of a witness during direct as well as cross-examination bears on the credibility and
weight the trier of fact accords the witness's testimony. Moreover, observation of a withess on
direct is important to the planning and execution of effective cross-examination. “ADenay B Y.
Superior Court (20053 131 CaLApnAth 1501, 1513-1514 {33 Cal, Bptr. 3d 891.) '

Ordinarilty, written testimony is substantially less valuable for the purpose of evaluating
credibility. (Goldberg v, Kelly (1970) 397 LS, 254, 269 [25 L. BEd. 2d 287, 90 5, GL 10110
“Particularly where credibility and veracity are at issue ... written submissions are a wholly
unsatisfactory basis for decision”]; Rosenthal v. Great Western Fin. Securilies Goep. (1996 14
Cal.dth 394, 414 [58 Cal Rptr. 2d 875, 926 P.2d 10641 [V ‘it's pretty difficult to weigh
credibility without seeing the witnesses’ "].) “A prepared, concise statement read by counsel
may speed up the hearing, but it is no substitute for the real thing. Lost is the opportunity for
the trier of fact and counsel to assess the witness's strengths and weaknesses, recollection,
and attempts at evasion or spinning the facts .. . [4] ... [W]ith a scripted statement, prepared
and agreed to by one party in advance, comes the passage of time and with that lapse may
come the party's unyielding acceptance of the script. Lost to cross-examination is the
opponent's ability to immediately test and dissect adverse testimony.” (Renny t. v. Superar
Court, supra, 131 Cal App.dth at p, 1514, talics omitted.)

The historical pattern of a trial as an oral examination of witnesses In the presence of the trier
of fact rather than an exchange of written declarations is reflected in Evidence Code section
71, which provides that “[alt the trial of an action, a witness can be heard only in the

presence and subject to the examination of all the parties to the action, if they choose to

attend and examine.” (Italics added.) Also in conformity with the historical form of a trial,
Evidehie Code section 780 directs the trier of fact to evaluate witness credibility by, among
otherimethods, observing the witness's demeanor “while testifying” as well as his or her
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“attitude toward the action in which he testifies or toward the giving of testimony.” (Italics
added.) ' : '

~ Although Code of Civil Procedure section 2002 provides that the testimony of a witness may
be taken by affidavit, i1 deposition, L2 or oral examination, deposition testimony is
admissible at trial only as prescribed by certain statutes not at issue in the present case.
Moreover, affidavits (a term including declarations made under oath), as explained, constitute
hearsay and are inadmissible at trial in the absence of stipulation or lack of objection, or as
otherwige provided by law.

FOOTHOTES

11 An affidavit constitutes a “written declaration under oath, made without notice to the
adverse party.” (Code Civ, Prog...8.2003.)

12 A deposition constitutes “a written declaration, under oath, made upon notice to the
adverse party, for the purpose of enabling him to attend and cross-examine.” (Gode Ciy,
Proc.. § 2004 see Hogoboom & King, Cal. Practice Guide: Family Law, supra, § 13:125,
pp. 13-34 to 13-35 [use of discovery at trial].)

The anly remaining means recognized in Gode of Civil Procedure section 2004 for taking the
testimony of a witness is oral examination. In a provision that again reflects the historical
form of the adversary trial in which live witnesses are examined in the presence of the parties
and the finder of fact, oral examination is defined as “an examination in [the] presence of the
jury or tribunal which is to decide the fact or act upon it, the testimony being heard by the

jury or tribunal from the lips of the witness.” (Gode Civ, Prog.. 8 2008, italics added.) i3 _

FOOTNOTES

13 Marilyn, real party in interest, contends “sworn declarations of witnesses present at the
trial and available for cross-examination are not hearsay ... ."” Marilyn reasons that when a
declaration is properly sworn, the declarant becomes a witness who “testifies” within the
meaning of Code_of Civil Progcedure section 2002, and at least as long as the declarant is
present at the hearing, the declaration does not fall within Evidence Code section 1200's
prohibition on hearsay evidence, We agree with the court in Setfraosr v, Barkelay Property
Owners’ Assn, (L989) 207 CalAvp.3d 719 [255 Cal, Rptr, 4531, which rejected a similar
argument that an affidavit itself constitutes “testimony” at a hearing. ([d. abp. 731 ["Gode
of Civil Procedure section 2002 cannot be used to read into every other statutory use of
the word 'testimony’ a license to use affidavits or deposition transcripts for all the same
purposes as oral examination”].) Moreover, as petitioner points out, Marilyn's theory would
authorize courts to adopt a system' of trial by declaration in any civil action, despite the
restrictions of Code of Civil Procedure section 2009 and the hearsay rule.

In sum, consistent with the traditional concept of a trial as reflected in provisions of the
Evide;ﬁg‘ee Code and the Code of Civil Procedure, we conclude that respondent's rule and order
calling’for the admission and use of declarations at trial conflict with the hearsay rule.

T
f'!le.a:///Usars/e:}i?{tasrumt/Dmcuments/”ladms/EIkins%Z‘O~-%301%2()Remult%20~%20ciw(4l%ZDCaI.%ZOMh%Z’.OlBB7).wabaruhtver ) Page 14 of 23



Search ~ 1 Result -~ cite(41 Cal, 4th 1337) 11733709 3:28 PM

C

Respondent contends courts have authority to adopt nonstatutory exceptions to the hearsay
rule and that prior decisions approve of such exceptions in marital dissolution matters, Cases
cited in support of the latter proposition, however (see, e.g., Rejfler, supra. 39 Cal, App. 3d
479), conclude that statutory authorization, namely Code of Civil Brocedure section 2009,
exists for deciding motion matters in marital dissolution proceedings on the basis of
declarations, As we have explained, this statute does not authorize the introduction of hearsay
evidence at a contested trial. Respondent has not offered any persuasive argument in support
of its claim that an individual local court may adopt a hearsay exception applicable solely to
marital dissolution trials despite state law providing that marital dissolution proceedings are to
he conducted in accordance with the ordinary rules governing civil trials, except as specified

by statute. (Fam. Code, & 210.) *4

FOUTHNOTES

14 The same statutory provision defeats respondent's claim that English tri'bunals
historically resolved marital dissolution actions in courts of equity, in which declarations
assertedly served as the primary basis for factfinding.

Respondent relies upon this court's decision in [n re Marniage of Brown & Yana (20063 37
Cal At 947 138 Cal, Rptr, 3d 610, 127 P.3d 281 (Brown & Yana) for the proposition that
courts have discretion not to hold a full evidentiary hearing in contested family law matters,
Respondent's reliance is misplaced, as we shall explain.

When parties have been unable (privately or through mediation) to agree on custody, “the
court shall set the matter for hearing on the unresolved issues.” (Fam. Code, & 3185, subd.
(a3.) It is undisputed that such a hearing is an ordinary adversarial proceeding leading to a
“final judicial custody determination.” (Brown. & Yana, suprd, 37 Caltth at p. 959, see jd, al
np. 955-056: Montenearo v, Diaz (2001) 26 Cal4th 248, 256 [109 Cal. Rptr. 2d 570, 2/ p.3d
v901: see also Jn.re Marrage of Burgess (1996).13 Cal.4th 23, 31z 32051 Cal, Rotr, 2d 444,
913 p.od 4721.) But once a judgment has been entered in the custody matter, a postjudgment
motion or request for an order to show cause for a change in custody, based upon an
objection to the custodial parent’s plan to move away, requires an evidentiary hearing only if
necessary —that is, only if the moving party is able to make a prima facie showing that the
move will be detrimental to the child or has identifled “a material but contested factual issue
that should be resolved through the taking of oral testimony.” (Brown & Yana, suprd. 27
Calath at p, 962, see i, at n. 959.)

Our decision in Brown & Yana, supra. 37 Caldth 947, did not suggest litigants must make a
prima facie showing of some kind in order to be entitled to proceed to trial, Nothing we sald
undermines the requirement that at a contested marital dissolution trial, prior to entry of
judgment, the court must hold an evidentiary hearing on the disputed issues, at which the
usual rules of evidence apply, Indeed, we explained that a trial court had authority to deny a
full evidentiary hearing in Brown & Yana in part because the custody issue already had been
litigated and the resulting judgment therefore was entitled to substantial deference in the
te of a showing of a significant change of circumstances. (I¢. al.pp. G056 OR0-064
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see Aurchard v, Garay (1988) 42 Cal.3d 531, 535 [229 Cal, Rptr. 800, 724 P.2d 486] [change

of circumstances requirement is based upon res judicata principles]; In.re Mariage of

Buraess. supra. 13 Caldth al p, 38.) Nor did we discuss Code of Civil Procedure section 2009

15 _ :

or the hearsay rule in that case.

FODTNOTES

15 Respondent also cites County of Alameda. v, Moore (1992) 33 Cal.App.A4th 1422 [40

Cal. Rotr. 26 181, In that case, the court determined that the informality of family faw
proceedings had gone too far when disputed factual matters in a district attorney's child
support hearing were determined upon the mere unsworn statements of counsel. Although
the court referred to local rules applicable to family law motions and contested trials under
which declarations could be admitted in evidence (jd. at p, 1427 & fn. 5), the court did not
consider Eyidence Code section 1200, Code of Civil Procedure section 2009, or Family Code
10, provisions the court, of course, lacked authority to disregard. County of
Alameda v. Moore, supra, 33 Cal Apn.Ath 1422, is disapproved to the extent it is
inconsistent with our opinion in the present case.

Respondent also refers to Evidence Code section 765 as authority to admit hearsay
declarations as a means of presenting the testimony of witnesses under direct examination.
That statute provides in pertinent part: “The court shall exercise reasonable control over the
mode of interrogation of a witness so as to make interrogation as rapid, as distinct, and as
effective for the ascertainment of the truth, as may be, and to protect the witness from undue
harassment or embarrassment.” (Evig. Code, & 765, subd. (a).)

This provision never has been interpreted as affording a basis for disregarding the statutory
rules of evidence or working a fundamental alteration in the nature of a trial. Respondent's
argument would prove too much; under its analysis, “nde of Clvil Procedue section 2009
would be unnecessary, because Bvidence Code section 765 (a recodification of former Code
Civ. Proc., § 2044, enacted in 1872) would confer authority to conduct any hearing or trial on
the basis of affidavit evidence.

Respondent contends Evidence Code section 765 should be interpreted to afford trial courts
the authority to require declarations in lieu of oral direct examination of withesses, because
assertedly similar language in rule 611(a) of the Federal Rules of Evidence (28 U.5.C.) has
been interpreted to supply such authority to the federal courts, (See [n.r¢ Adadr {5th L,
1997Y 965 F.24 777, 779.) Respondent does not claim, however, that federal procedure
includes provisions similar to Code of Civil Procedure saction 2009, permitting affidavits in
cartain types of proceedings not leading to judgment, nor does respondent compare the rules
of evidence and procedure we have discussed in the previous part of this opinion with the
rules applicable In federal district courts, (Cf. also Fed, Rules Evid., rule 807, 28 U.S.C.
[granting courts authority to admit reliable hearsay in the court's discretion].)

Respondent claims that if we conclude that declarations should be excluded as hearsay in
contested marital dissolution trials, our decision will overturn settled practice and cause
serious disruption. It does not appear, however, that respondent's description of settled
practige is accurate. As is evident from our consultation of treatises and practice manuals, it is

i

well séftled that the ordinary rules of evidence app!‘y in marital dissolution trials.
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“The same rules of evidence apply at trial in a marital action as in civil actions generally. Thus,
facts must be established by admissible evidence, and objections must be property stated and
based on the Evidence Code or other applicable statutes or court rules. ... [{] A litigant has a
right to present evidence at trial and, although the court can exclude otherwise admissible
evidence because it is unduly time-consuming, prejudicial, confusing, or misleading, outright
denial of the right to present evidence is error. [Citations.] The court’s discretion to exclude
‘oral testimony entirely ... does not apply to trials,” (Samuels & Mandabach, Practice Under the
Cal. Family Code, supra, § 16.5, pp. 745-746.) The same source recognizes that some courts
nonetheless attempt to place special restrictions upon the introduction of evidence, noting that
“[t]raditionally, trial judges have often regarded trials in marital actions as somehow less
important than other civil litigation. This attitude has been both recognized and strongly
criticized by appellate courts. [Citation.]" (Id., § 16.10, p, 748; see also 11 Witkin, Summary
of Cal. Law, supra, Husband and Wife, § 99, pp. 152, 154 [provisions governing civil trials
apply unless otherwise specified by statute or Judicial Council rule, including the rules of
evidence].) Another practice manual explains: "At a contested trial, affidavits are not
competent evidence; though made under oath, they are hearsay ... .” (Hogoboom & King, Cal.
Practice Guide: Family Law, supra, § 13:106, p. 13-30; see also /d., § 13:81, p. 13-22.1.)

Commenting upon Justice Traynor's concurring opinion In Fewel, supra, 23 Cal.2d 431, and
this court's decision in Lacrapere, supra. 141 Gal. 554, respondent asserts we have limited the
admissibility of declarations only when there is no opportunity for cross-examination. Although
our decisions indeed have noted the absence of an opportunity for cross-examination, more
broadly they have interpreted Code of Civil Pracedure section 2009 as applying solely to
hearings on motions, and not to a trial of issues leading to a judgment. (See Laciabere,
sypra, 141 Cal, at pp. 556-567. see also Fewel, supra, 24 Cal.zd at pp, 438-439 (conc. opn.
of Traynor, J.).) Respondent also claims the opportunity for cross-examination satisfies the
policy underlylng the hearsay rule. As we have explained, however, in addition to allowing a
party to cross-examine adverse witnesses, the hearsay rule assures that the witness will
appear in the presence of the trier of fact on direct examination, thereby further alding It in
evaluating the witness's demeanor and determining his or her credibility.

Marilyn contends that the distinction between hearings on motions (at which Rgiller, supra, 339

CCal, Apn. 3d 479, permits the introduction of hearsay evidence) and trials is illusory in the
context of marital dissolution proceedings and should not be the basis for our decision in the
present case. As she asserts, in many instances the family court retains jurisdiction over ’
marital dissolution matters for an extended period, responding to repeated motions for interim
rulings and for modification of orders. Yet we have drawn a distinction between hearings at
which a judgment is entered, and hearings on postjudgment motians. A postjudgment motion
for modification of a final child custody order, for example, requires the moving party to
demonstrate a significant change of circumstances warranting departure from the judgment.
(Montenegro v. Diaz, supra, 26 Cabdth at p, 256.) A presumption exists that the judgment is
correct and should not be disturbed--a presumption that would not be well founded were the
judgment to be based upon hearsay (unless admitted into evidence upon stipulation of the
parties), Marilyn fails to support her claim that, for the purpose of the hearsay rule, there is
and should be no procedural or substantive distinction between motions and trials in the
context of marital dissolution proceedings.
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Marilyn claims petitioner forfeited any claim challenging respondent's rule barring oral
examination of witnesses on direct examination, because he did not object on that basis. We
do not agree that petitioner forfeited his claim. It should have been evident to the trial court
that petitioner's inability to proceed stemmed both from the local rule precluding direct
testimony and the order governing the admissibility of evidence.

In any event, even If petitioner failed to preserve his claim with respect to the prohibition on
oral examination of witnesses, he certainly objected to the exclusion of nearly all of his
evidence for noncompliance with the court's trial scheduling order. The trial court abused its
discretion in sanctioning petitioner by excluding the bulk of his evidence simply because he
failed, prior to trial, to file a declaration establishing the admissibility of his trial evidence. The
sanction was disproportionate and inconsistent with-the policy favoring determination of cases

on their merits.

Although authorized to impose sanctions for violation of local rules (Code Civ. Proc. 8 5754,
subd, (a)), courts ordinarily should avoid treating a curable violation of local procedural rules
as the basis for crippling a litigant's ability to present his or her case. As the court declared in
Kalivas, sypra. 49 CalApp.Ath 1152, in the absence of a demonstrated history of litigation
abuse, “[aln order based upon a curable procedural defect [including fallure to file a
statement required by local rule], which effectively results in a judgment against a party, is an
abuse of discretion.” ([d.atp. 1161.)

This court made a similar point in Mapn v, Cracehiole (1982) 28 Cal3d 18 1210 Cal. Bptr,
762, 694 P.2d 11341, in which an attorney failed to file oppasition to a motion for summary
judgment within the time prescribed by local rules, We concluded that the trial court abused
its discretion in refusing to consider the tardy opposition. (Id..at p..20.) " YJudges ... generally
prefer to avoid acting as automatons and routinely reject requests by counsel to function
solely in a ministerial capacity. Rigid rule following Is not always consistent with a court’s
function to see that justice is done. Cognizant of the strong policy favoring the disposition of
cases on their merits Tcitations], judges usually consider whether to exercise their discretion in
applying local court rules and frequently consider documents which have been untimely filed.’

" {(Jd, at pp, 28-29, italics added.) 16

FOOTNOTES

1% Terminating sanctions such as an order granting summary judgment based upon
procedural error ™ ‘have been held to be an abuse of discretion unless the party's violation
of the procedural rule was wiliful [citations] or, if not willful, at least preceded by a history
of abuse of pretrial procedures, or a showing [that] less severe sanctions would not
produce compliance with the procedural rule, [Citations.]" " (Parkview Villas Assn. d06. Y.
Seate Farm Fire & Casualty Co. (2005} 133 Cal.App.4th 1197, 1218 [35 Cal. Rptr, 3
4111 Security Pacific Nat, Bank y. Bradley (1994) 4 Cal.App.4th 89 G708 15 Cal Rotr,
y | ["Sanctions which have the effect of granting judgment to the other party on
y procedural grounds are disfavored”].) :

pure

Even under the fast track statute, a demanding efficiency scheme that does not apply in family
jaw g?gmatmm (Gov, Code, §8 68608, subd, (a), 88609, subd. (b)), the preference for trying
casesion the merits prevails. For example, in Herandez v, Superior Coyrt (2004 115
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CalAnnAth 1242 [9 Cal, Rotr, 3d 8211, the reviewing court held that the trial court abused its -
discretion in refusing, in rellance upon & local fast track rule, to reopen discovery. "Strict
adherence to these delay reduction standards has dramatically reduced trial court backlogs
and increased the likelihood that matters will be disposed of efficiently, to the benefit of every
litigant. [Citation.] Here, the trial court's orders promote judicial efficiency by maintaining
strict time deadlines. [{] But efficiency is not an end in itself. Delay reduction and calendar
management are required for a purpose: to promote the just resolution of cases on their
merits. [Citations.] Accordingly, decisions about whether to grant a continuance or extend
discovery ‘must be made in an atmosphere of substantial justice. When the two policies collide
head-on, the strong public policy favoring disposition on the merits outweighs the competing
policy favoring judicial efficiency.” ” (Id.. 2L.R. 1246.) The fast track rules were not intended to
override the strong public policy in favor of deciding cases on the merits when possible
(Garcla, supra, 16 Cal.ath at p, 479), and we see no basis for disregarding the same strong

public policy in marital dissolution actions. 17

FOOTNOTES

17 To demonstrate the harshness of respondent's application of its rule and order, we
recall that under the fast track statutes, the burden of sanctions may not be imposed upon

~ the client if it was the attorney who was responsible for violating the fast track rules. (Goy.
Code. & 68608 subd, (b)) Garcia, supra, 16 Calath atpp. 4817482.) Under the fast track
scheme, had Jeffrey been represented and had his counsel been responsible for making the
mistakes attributed to Jeffrey, the trial court would not have been authorized to Impose
what amounted to issue sanctions affecting the merits of Jeffrey’s case,

In the present case, the trial court applied the sanction provision of its local rules in a
mechanical fashion without considering alternative measures or a lesser sanction, resulting in
the exclusion of all but two of petitioner's 36 exhibits. Had the court permitted petitioner to
testify, he could have provided some foundation for his exhibits. In applying the Jocal rule and
order mechanically to exclude nearly all of petitioner's evidence—and proceeding, in the words
of the trial court, “quasi by default”--the trial court improperly impaired petitioner's ability to

present his case, thereby prejudicing him and requiring reversal of the judgment. 18

FOOTNOTES

18 Respondent claims its efforts to assist petitioner were rejected, pointing to its offer to
allow him to reconsider his position at a break in the court proceedings. But the court
never announced a break, and the record supports our view that at best the court merely
offered petitioner an opportunity to demonstrate that his declaration actually complied with
the rule and order by providing a foundation in that document for the admission of his
exhibits, '

I

Respﬁf‘cﬁ‘ndent claims “[flirst and foremost” that efficiency and the “expeditious resolution of
family law cases” support its rule and order. It also seeks to justify these requirements on the
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theory that they serve to reduce rancor and “adversarial confrontation between estranged
spouses,” and to assist the many self-represented litigants in the family law courts by “giving

" them direction as to how to prepare for trial, how to frame issues properly, and how to
provide evidentiary support for their positions and ... avoid being ‘blindsided’ by the adverse
Darty.” . ‘

That a procedure is efficient and moves cases through the system s admirable, but even more
important is for the courts to provide fair and accessible justice, In the absence of a legislative
decision to create a system by which a judgment may be rendered in a contested marital
dissolution case without a trial conducted pursuant to the usual rules of evidence, we do not
view respondent's curtailment of the rights of family law litigants as justified by the goal of
efficiency, What was observed three decades ago remains true today: “While the speedy
disposition of cases is desirable, speed is not always compatible with justice. Actually, in its
use of courtroom time the present judicial process seems to have its priorities confused.
Domestic relations litigation, one of the most Important and sensitive tasks a judge faces, too
often is given the low-man-on-the-totem-pole treatment ... S (e Marriage of Brantoer
(1977) 67 Cal, App, 3d 416, 422 [136 Cal, Rptr, 6351.)

Moreover, the amicus curiae briefs we have received strongly dispute respondent’s assertion
that its rule and order promote efficiency, reduce rancor or costs, promote settlement, or aid
unrepresented litigants. In their brief, the Northern and Southern California Chapters of the
American Academy of Matrimonial Lawyers (Academy) argue that the local rule and order only
increase the burden on the trial courts and further strain limited judicial resources, because it
is more time consuming for the court to examine lengthy declarations than it is to listen to
testimony, leaving courts “with two options: (1) spend more time than they have available at
court to read the lengthy materials, or (2) just give the written materials a cursory review,
and rule by *guesstimate.” This is not a choice favored by litigants, lawyers, or judicial
officers.”

The same brief characterizes as an “absurdity” respondent's claim that the rule and order help
self-represented litigants by describing in detail how they must prepare for trial. On the
contrary, the brief claims, “[t]he burdens created by the local court rule and [order] are s0
onerous that they overwhelm most attorneys, let alone self-represented litigants.” According
to the Academy's brief, the rule and order restrict access to justice by increasing the cost of
litigation. The brief points to the added costs of preparing exhaustive declarations of all
potential witnesses, including an evidentiary foundation for all proposed exhibits, and taking
the deposition of nonparty witnesses in the event they refuse to prepare a declaration.

The Family Law Section of the Contra Costa County Bar Association commissioned a
professional survey of family law practitioners in the county, and the great majority of those
surveyed were decidedly critical of the rule and order, including the successor to the order at
issue in the present case, believing the order did not increase judicial efficiency and, along

with their clients, questioning whether courts have the time to read the voluminous binders of
declarations and exhibits required by the rule. A substantial majority of family law attorneys in
the county also reported finding the rule and order inordinately time consuming, difficult, and

costly to comply. with, % | “
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19 The Association of Certified Family Law Speclalists (ACFLS) filed a brief generally
supporting petitioner's contentions. The ACFLS's brief also pointed to specific difficulties
caused by respondent's order and rule. “"With [respondent’ 5] imposition of a discovery cut-
off before any judicially supervised settlement, a litigant is forced to either [forgo]
potentially necessary depositions or [incur] unnecessary expense, This creates a larger
schism in the ever-widening two-tiered justice system—that for litigants who can afford to
opt out of the public court system and retain private judges who do not impose
unreasonable and arbitrary deadlines and that for those who cannot afford to do so.”
Further, the ACFLS complains that respondent's deadlines are very difficult to meet. For
example, a party's notice of intent to call the opposing party as a witness, along with a
description of “the testimony the party expects to elicit,” is due the same day the initial
declarations are due, (Super. Ct. Contra Costa County, Local Rules, rule 12,8 F.1.a, b, eff.
Jan. 1, 2007, ibid., eff. July 1, 2006.) ’

Respondent suggests its rule and-order encourage settlement by “apprising both sides, well in
advance of trial, of the facts that will be presented.” Local attorneys reported, however, that
unfortunately the rule and order have not aided settlement, because parties take extreme
positions in their declarations, causing an Increase in animosity and a diminished likelihood of
settlement. The various amici curiae, including local practitioners, confidently claim that any
increase in settlements achieved by the rule and order occur because litigants generally
cannot afford the substantial added litigation costs created by compliance with the rules,

We are most disturbed by the possible effect the rule and order have had in diminishing
litigants' respect for and trust in the legal system. The Contra Costa survey confirmed that
litigants believed the rule and order deprived them of the essential opportunity to “tell their
story” and “have their day in court,” and felt the rule and order caused the lawyers who
drafted the declarations to be the persons testifying, not themselves. “Members uniformly
report that their clients are stunned to be told that they will not get to tell their story to the
judge,” and express “shock, anxiety and outrage” along with the belief that “they had been
denied their right to have theijr case heard by a judicial officer.” Overwhelmingly, practitioners
criticized the rule and order for creating what their clients understood to be a lesser standard
of justice for family law litigants.

A recent statewide survey reflects a similar concern with court procedures that do not permit
family law litigants to tell their story, a circumstance reported by litigants to diminish their
confidence in the courts. (Judicial Council of Cal., Admin. Off. of Cts., Rep. on Trust and
Confidence in the California Courts (2006) Phase 1I, pp. 31-36 [self-represented litigants
“express[ed] frustration that they did not have a chance to fully explain their side of the story
to the judge”; “public trust and confidence in the courts ... will continue to be negatively
affected [by] procedures [that] do not permit [litigants] to tell their story at some length and
in their own words”].)

We are aware that superior courts face a heavy volume of marital dissolution matters, and the
caseload is made all the more difficult because a substantial majority of cases are litigated by
parties who are not represented by counsel, (See Judicial Council of Cal., R‘ap. on Statewide
Action Plan for Serving Self-Represented Litigants (2004) Exec. Summary, p. 2 [80 percent of
the cpses have at least one unrepresented party by the time of disposition].) In its 2006 -
repor‘t the Judicial Council estimated that “although family and juvenile cases represent 7.5
percémt of total filings, they account for nearly one-third of the trial courts’ judicial workload ..
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Hay otrosrequisitos legales.:Es recomendable que llame & un.abogado inmediataments, 'Si ne:conoce & un abogado, puede llamar a un-servicio de

1 remisicn a-abogados. Si.no puede pagar a un-abogado, es posible que.cimpla con los:requisftos para obtener servicios legales gratuitos de.un
programa de:servicios legalessin fines de lucro; Puede encontrar estos grupos sin fines.de lucro en ol sitio web de California Legal Serviges,
{www.lawhelpcalifornia.org),-en el Centro-de-Ayuda delas Cortes de California, (wiw:susgitecagov): ¢ poni sontacie.con:la-cante:

" coleglo de-abogadas locales. AVISO: Por ley, fa corte tiene derecho a reclamar fag
oualquier recuperacion de 310,000 & més de valor-raciblda mediante un-acuerdo-¢: 00 GORCESION

| pagar el gravamen de-la corte antes de.que la gorte pueda desechar el casa,

The narme :and-address of the court {s; . ] T
(H pwa%;ﬁclg?coién.de Ja corte-es): Supetior Court of CA, Los Angeles Count)

‘Los Angeles, CA 90012

Eose sl

DASEHUMEED
{Niimero:del Gaso):

4
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The name, address, and telephone number ¢f plaintiffs attorney, or plaintiff without an-attorney, is:
/| abogado del demandante, o del demandante que no tiene abogado, -e8);

(Bl nombre, la direceién y el numero de el
Colbern C. Stuart, I1I, Esq. w g B3, Marina Del Rey, CA 90292

, Deputy
(Adjunto)

DATE; W 33
(Fecha) 3 0 o B
(For proof of service; of this.summons, use Praof of Service of SummongATdfpRS-0707.)
(Para prtiggai a.antrega de esta citation use el formulario Proof of Service of Suft 8 {POS- @)
et g g = NOTICE TO THE PERSON SERVED: You ate setVe dﬁ '
" i AR L4 [T as an individual defendant,
’ y Wy 2. [ asthe person sued under the fictitious name of (specify):

¥

3. [T on behaif of (specify):

under: { "‘CCP 416.10 (corporation) [T CCP 418:60 (minor)
[T cCP416.20 (defunct corporation) [ CCP416.70 (conservatee)
| CCP 416.40 (association or partnership) CCP 416,90 (authorized person)
; T o Lk I { other (specify):
s 4. ; ta):
{1 by personal delivery on (date) 7 oot of
Foum Adopted for Mandatory Use ) SUMMONS Code of Civil Proc;?gxcii ;:i :36?35223

Judreial Councl! of California
BUMA00 [Rev. Juty 1, 2009
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Colbern C. Stuart, III (SBN 177897)
LEXEVIA, PC
4139 Via Marina PH 3
'TMarina Del Rgey, C;;L\ 69((3)121952 ‘ "
elephone: (310) 746-611 : :
Facsimile: (424) 228-5272 JW 0L )
Joln A, Clarke, Exeoutive Offoer/Cler

Attorney for Plaintiff COLBERN C. STUART, T o ey o DO
d O
Abol] o
SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF LOS ANGELES, CENTRAL DIVISION

COLBERN C. STUART, 111, 7 :
an Individual, INTENTIONA.L AND NFGLIV xEN'll

PLAINTIFF OF CONTRACT, INTENTIONAL AND
V. _ NFGLI(*I“NT INFLICTION OF
EMOTIONAL DISTRESS, BREACH OF

: ASHWORTH, BLANCHET, FIDUCIARY DUTIES, AND UNFAIR

CHRISTENSON & KALEMKIARIAN BUSINESS PRACTICES PURSUANT TO
' CALIFORNIA BUSINESS AND
a Professional Corporation. PROFESSIONS CODE SECTION 17200 ET

SEQ.; DEMAND FOR JURY TRIAL
SHARON BLANCHET, ‘
an Individual,
and does 1 - 100, inclusive
DEFENDANTS
1. This is a Complaint for Legal Malpracﬁce Intentional and .Negliveﬁt Misrepresentation,

| Fraud, Breach of Contract, Intentional and Negligent Inﬂmtlon of Emotional Distress, gmga@h ;@i |

.....

Fiduciary Duties, and Unfair Business Practices pursuant to California Business and Pn@@emm* i
"I

D] r:vnln:'":t!:::! am .»«

Code section 17200 et seq. _ ' }S %. ?3 ﬁ; " B
2. Plaintiff Colbern C. Stuart, III, Esq. (“Stuart™) is a citizen of the state oF (“ahfomﬁr
) i"&

doing business as managing pariner of a law firm operatmg, in Los Angeles, San Dl@&g(} ami b it

1,41
Jose, and residing in Marina Del Rey, Los Angeles County, California. = R 5
3. Defendant Ashworth, Blanchet, Christenson & Kalemkiarian (“ABC&K")is a Calif’@rma‘*

Professional Corporation with a principal place of business located at 2250 Third A.Vcnugg %gm

]
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14
15|

16
17

18| | |
1 10. ~ Defendants breached the relevant duty care by failing to adequately represent Plaintiff in

19
20

Diego, California, 92IOi and doing business in Los Angeles County, CA.

4, Defendant Sharon Blanchet (“Blanchet”) at all times relevant hereto was an attorney
doing business at ABC&K with a principal place of business located at 2250 Third Avenue, San
Diego, California, 92101 and doing business in Los Angeles County, CA.

5, Venue within this County and division is appropriate as all times relevant hereto,
Defendants were conducting business as a law firm specializing in the area of family law in Los
Angeles and San Diego counties by representing, advising, communicating, collecting revenue
from, making representations to, and causing harm to Plaintiff within Los Angeles ‘County.

6. Defendants and ABC&K, Blanchet, and Does 1 — 100 and each of them at all times
relevant hereto were the agents of every other Defendant, acting within the scope of said agency,
such that each and every Defendant herein is liable and accountable for the acts of each other
Defendant.

7. Plaintiff is unaware of the true names and capacities of Does 1-100 and will amend this

Verified Complaint for Damages upon learning the true names and capacities of said parties.

First Cause of Action: Legal Malpractice
(Against Defendants and Does 1-10)

1 8. Plaintiff incorporates herein paragraphs 1-7 above as if set forth fully herein.
9. At all times relevant hereto, Defendants owed a duty of care to Plaintiff to represent him

in legal advice, communications, billing, and guidance in accordance with relevant legal

standards of care within the practice of law.

| providing competent legal advice, full and accurate. communications, accurate billing, and legal

, advice in accordance with relevant legal standards within the practice of law, as detailed more

fully below.

11.  Specifically, Defendants_, inter alia, recommended that Plaintiff stipulate to retaining

Stephen Doyne (“Doyne™) as a mediator in the family law matter in which Plaintiff was

involved. '

12.  Defendants represented to Plaintiff that Doyne was one of the most qualified

professionals in San Diego County.

13. ’4 Defendants represented to Plaintiff in an email {rom Blanchet to Stuart that *You’ll love

Dr, Doyne!” . | | |

14, Defendants represented to Plaintiff that Doyne, as a mediator, preferred to work toward a
2
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shared custody plan between parents.

15. Defendants represented to Plaintiff that Doyne charged reasonable fees and was less
expensive than other methods, and less ex-pensivc than litigating such matters in Court,

16.  Defendants represented to Plaintiff that Doyne “al.Ways” recommends 50/50 custody
sharing between parents. ‘

17.  Defendants failed to advise Plaintiff that Doyne had a close personal and professional
relationship with opposing counsel Jeffrey Fritz and Marilyn Bierer (collectively “Opposing
Counsel™). 7

18.  Defendants failed to advise Plaintiff that on information and belief that Doyne had
received numerous referrals of clients/patients and generated tmillions of dollars in revenue from
referrals by Opposing Counsel.

19.  Defendants failed to advise Plaintiff that Doyne was not authorized to conduct mediations

‘because he regularly failed to-file papers required by California Rules of Court to qualify him as

amediator, C.R.C. 5.010, including, inter alia, the following forms: FL 325, FL. 326, and FL 327

(attached hereto at exhibits “A”, “B”,-and “C" respectively).

20.  Defendants failed to research Doyne’s qualifications and eligibility, and failed to advise

Plaintiff that these forms were forms required by law before Doyne could act as mediator in the

‘Stuart matter-or any -other matter which Doyne had worked.

21, Defendants failed to advise Plaintiff that Doyne’s failure to file forms FL 325, FL 326,
and FL 327 made him legally incompetent to perform the services for which Defendant
recommended him. . '

22, Defendants failed to advise Plaintiff that Doyne had previously failed to file the required

forms in approximately hundreds of similar matters, including numerous other matters for which

Defendants had recommended Doyne.

23, Defendants failed to properly investigate Doyne’s background, qualifications, credentials,

relationships with epposing counsel, and history of filing forms FL 325, FL 326, and FL 327,

24.  Defendants failed to advise Plaintiff that Doyne's failure to file these required forms
enabled Doyne to overcharge for his b@WIbL& to commit tax evasion in Plaintiff’s matter and
dozens of similar matters for which Defendants recommended Doyne. »

25.  Defendants failed to advise Plaintiff that Doyne was in fact not authorized to conduct the
hundreds of mediations and evaluations he had perfo_rméd for years prior, including Plaintiff’s,

3
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and was not authorized to perform the services Defendants recommended Doyne for Plaintiff.
26, Defendants failed to advise Plaintiff that Doyne’s C.V. contains numerous
misrepresentations, misleading statements, falsified credentials and false claims relating to his
experience.

27.  Defendants failed to advise Plaintiff that dozens of Doyne’s present and former clients

had complained about Doyne’s services, accusing him of extortion, fraud, dishonesty, bias,

1 overbilling, falsified credentials, tax evasion and/or numerous additional misrepresentations.

Defendants knew-or had reason to know of many such complaints, See Exhibits D-Q attached

hereto,

28, Defendants advised Plaintiff that Doyne would perform collateral investigation with third -

parties-to verify claims made by litigants, yet Doyne failed to perform said collateral
investigations with any third parties as Defendants represented:
29.  Defendants represented to Plaintiff that Doyne was honest and reliable. Doyne was not

honest and reliable.

30.  Defendants advised Plaintiff that Doyne would not permit ex-parte contact between

|| himself and other parties without Plaintiff”s presence or consent, Doyne in fact initiated or

acquiesced to extensive ex-parte contact between himself and other parties without Plaintiff’s

presence or consent.

31.  Defendants failedt0.advise Plaintiff that despite Doyne’s track record of

misrepresentations and abuse, Doyne had claimed that no one eould sue him for extortion, fraud,

‘mistepresentation, dishonesty, overbilling and incompetence because he claimed to be “immune”

ot “privileged” from all such lawsuits,

32, Defendants failed to advige Plaintiff that Doyne would not conduct a “mediation™, but

would instead attempt to act beyond his authority as a “judge” in the case.

33.  Defendants failed to advise Plaintiff that Doyne regularly overbilled for services he did

perform.

34.  Defendants failed to advise Plaintiff that Doyne regularly billed for services that he did

not, in fact, perform. '

35.  Defendants failed to advise Plaintiff that Doyne would use his position as “mediator” to

refer Plaintiff to Doyne's many colleagues—many of whom also charge exorbitant fees—and
4
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require that Plaintiff utilize those professionals’ unnecessary services or risk losing custody of

| his child.

36.  Defendants knew or had reason to know, yet failed to advise Plaintiff that Doyne did not

possess the qualifications, licenses, and degrees he claims to POSSESS.

37.  Defendants failed to advise Plaintiff that Doyne would use Plaintiff’s son as a “pawn” to

| attempt to extract tens of thousands of dollars from Plaintiff, depriv.ing Plaintiff of thousands of

{ dollars.

38.  Defendants failed to advise Plaintiff that Doyne regularly told parties he produced a
report to both counsel for “review and approval” prior to delivering it to the Court, but regularly

failed to abide by that promise.

39. Defendants failed to advise Plaintiff that Doyne falsely claimed that he preferred “equal
~and shared amtody" betwcen parents and that he would work toward such an “equal and shared”

’ f’i‘ouatody : 1tucmon

40.  Defendants failed to advise Plaintiff that Doyne would use divisive instraments such as

unnecessary supervised visitation, separation instructions, stay-away from school instructions,
and unreasonable, unnecessary, and harmful restrictions on constitutionally guaranteed civil
liberties to extract funds from Plaintiff.

41, After being retained by Plaintiff based upon Defendants’ representations, Doyne stated
that he used a “bag of tricks” to coerce his clients/patients into compliance with his profiteering

agenda rather than seeking healthy, cooperative resolutions.

42.  Defendants failed to advise Plaintiff that Doyne would utilize the “Caldwell Report*
interpretive tool for the MMPI survey. The Caldwell report is a computer print-out similar to an

astrology reading.

43.  Defendants failed to advise Plaintiff that Doyne regularly dishonestly manipulated the

“Caldwell Report” astrology reading to disfavor one or the other party.

44.  Defendants failed to advise Plaintiff that Doyne fails to use any scientific methodology,

which is generally accepted in the field of Pc;ychologpy for the purposes which Defendants, and

each of them, pmsonbed For example, Defendants knew or had reason to know that Caldwell

Report has been widely criticized, and even called “dangerous.” Two notable family law
specialists Cheryl L. Karp, Ph.D. and Leonard Karp, J.1. have described the problems with

VERIFIED COMPLAINT FOR DAMAGES FOR LEGAL MALPRACTICE
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1 the test thusly:

However, the MMPI must be interpreted in light of the biographical and
othet information about the client, "Blind interpretations,” where nothing
is known of the client except perhaps _gendér, may be useful for testing a
psychologist's memory about the descriptive statements attached to certain
individual scale eif:vati‘ons or certain profiles. They are not useful, and
may be dangerous, in interpreting MMPI results for forensic work or any

other professional psychology work.

‘Computer use has brought other problems to the area of MMPI

interpretation. Computer programs have been developed to allow
computers to score the raw data ... produce the files in printed graph form,

and do the work of fetching interpretative information from "cookbooks."

- Undeniably, the computers save valuable time for psychologists. Yet, their

use with the MMPI has opened the ‘way for some serious problems.
This advanced technology lends an image of "truth" or "accuracy" 1o the

printout results that may mislead even psychologists. Also, this technology

is more readily available to non-psychologists than is wise. Persons with

o or minimal training in psychology and psychological testing may use a

computer report to make statements about a person's personality

‘functioning that sound definitive or are presented ag such. Even generally

~competent and respectable practitioners in fields normally thought to be

"allied to" psychology, such as psychiatry or clinical social work, can
make the grievous error of believing that they have acted responsibly or
done a good job when they make conclusions about a client
based golely or predominantly on the MMPI, using a computer to produce
scores and interpretations. The MMPI needs to be interpreted in light of
many factors often not considered by the computer programs. Computer
programs frequently require only information about the client's sex, age,
and achieved education level, not other factors such as current life
stressors or - other life experiences or environmental factors.
Furthermore, when used as part of a tés‘uing battery, the MMPI results

must be integrated with all the testing and historical data and finally

6
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interpreted in light of all of the psychologist's psychological knowledge.

Doing this may alter the psychologist's original interpretation of the

MMPL, as will be discussed below in the section on the interpretation of

the Rorschach. N0n~psychologi.sts' should not and usually cannot

administer a whole test battery and interpret it appropriaiely.

Secondly, many computer repotts focus mainly on giving statements about

the elevation of each individual scale, with pethaps ctirsory statements

about the highest two scales considered together. U:nfortﬁnately, there is

not a statement at the beginning of the computer printout explaining

whether the statements are from research with a normal or abnormal

population.

Source: Parenti,ngPl,an.net
45, Doyne was not “honest” and, in fact, regularly committed malpractice, fraud, extortion,
and perjury. '
46, Defendants knew or had reason to know of all of the above facts, including Doyne’s
dishonesty and manipulation.
47, Doyne was also not “thorough” as he frequently failed to review or analyze dozens of
documents and abundant evidence presented to him, failed to review his clients’ file, made
reckless, false, and malicious recommendations clearly indicating he had not reviewed the file,
and acted with op_pression, fraud, and malice.
48.  Defendants failed to advise Plaintiff that Doyne regularly refers clients to a select group
of his professional colleagues to perform additional unnecessary, fraudulent, and/or harmful -
services such as infrusive and expensive supervised visitation, unnecessary child counseling, and
supervision centers.
49.  Defendants failed to advise Plaintiff that Doyne and his colleagues would attempt to
entrap Plaintiff and/or his son in months.or years of such extensive, unnecessary, and harmful
services, drain_.i‘ng_ him of financial resources. |
50.  Defendants failed to advise Plaintiff that many other alternatives to use of Doyne were
preferable under these circumstances, including collaborative parenting education, “true”
informal mediation, mediation with unbiased mediators, mediation with volunteer attorneys,

mediation with less expensive mediators, mediation with individuals who waive all claims to
7
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immunity, mediation with mediators who would agree to qualified immunity, attorney-to-
attorney “four way” informal negotiations, confidential counseling, as well as other alternative

dispute resolution techniques.

51, Doyne admitted that he was, in fact, not authorized to perform the activities that
Defendants recommended him to perform and he attempted to perform, including unilaterally
altering a custody schedule, changing the location of pick-ups and drop-offs, and imposing

draconian burdens on the parties, which Doyne himself described as “handcuffs” and his “bag of

tricks”,

52, Defendants failed to advise Plaintiff that Doyne’s pattern and practice in mediation and
evaluation is in fact to encourage conflict between the parties by encouraging hostile behaviors,
discouraging conciliatory behaviors, thereby prolonging the parties’ conflict, increasing the

number of sessions he would require the parties to attend to “resolve” the conflict he encouraged,

' charging more fees for his services, and thereby generating additional revenue for his practice at

the Plaintiff’s expense.
53.  Defendants failed to advise Plaintiff that on information and belief Doyne’s pattern and

practice was to make false reports against his clients/patients to Child Protective Services,

| thereby using the trust placed in hir as a mediator to jeopardize the Plaintiff’s relationship with

his child, then offer to modify or withdraw the false report in exchange for Plaintiff’s payment to

‘Doyne of more fees or otherwise “paying off” Doyne. On information and belief, Doyne has

utilized such dishonest, subversive, and harmful techniques with many of his clients for decades,

including with Defendants’ clients. Defendants knew or had reason to know of such dishonest

~practices for years.

54, Defendants failed to disclose a conflict of interest in that they previously utilized Doyne
in other client matters in which they or their clients paid Doyne thousands or tens of thousands of

dollars in exchange for favorable opinions. Defendants failed to advise Plaintiff that Doyne

“would insist that Plaintiff comply with this “cash for custody” illegal extortion scheme,

55.  Defendants failed to advise that Doyne was, in fact, an incompetent mediator, regularly

‘made false statements under oath, regularly made false reports to CPS, regularly overcharged for-

his services, regularly charged breathtaking sums for unnecessary and harmful services, regularly
billed for services he did not perform, regularly failed to meet the relevant professional standards

in his profession of psychology, and otherwise regularly committed fraud and/or extortion on his

8
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patients/clients, acted with oppression, fraud, and malice, imposed unnecessary and ineffective

testing and other measures, and otherwise acted to extort and/or harm his patients/clients, and
their children.

56. - Defendants failed to advise Plaintiff that Doyne had violated state and federal
patient/client and child privacy laws by disclosing confidential patient information to third

parties and that he would do so in Plaintiff’s matter. Defendant did make illegal, unethical, and

inappropriate disclosures of private, privileged, and protected matters regarding Plaintiff,

57.  After Plaintiff retained Doyne and advised Defendants of Doyne’s incompetence and

unprofessional behavior, Defendant Blanchet admitted that such behavior was “not unusual” for

| Doyne. Defendants failed to advise Plaintiff how to remedy such misbehavior by immediately
| seeking to discharge Doyne and seck one or more of the other, more efficient and helpful ADR

| ‘procedures described above,

58.  Defendants further Tailed to advise Plaintiff of his right to trial by jury.

['59.  Defendants had significant prior knowledge of Doyne’s track record of illegal,

incompetent, and unethical behavior, After Plaintiff engaged Doyne, Defendant Blanchet
admitted to Plaintiff that Doyne “usually forms his opinions first, then twists the facts to fit his

opinion.”

60.  Defendants suggested that Plaintiff commit bribery by paying Doyne for his illegal,

unnecessary, harmful, and fraudalent behavior to form an opinion in Plaintiff's favor,

|61, When Plaintiff realized concerns regarding Doyne’s failures to investigate or otherwise
{ properly perform his duties, he consulted with Defendants. Defendants falsely advised Plaintiff
20|

that he could not to request to record all-sessions with Doyne to-create a record of Doyne’s

illegal behavior, In fact, Plaintiff had a right to record all such sessions. Defendants’

{ misrepresentation was to Plaintiff’s disadvantage in that Plaintiff was prevented from preserving

evidence of Doyne’s fraud and abuse,

62.  Defendants failed to advise Plaintiff that by agreeing to mediate the action with Doyne,
Plaintiff would severely compromise his rights to review Doyne’s.opinions and actions by

judicial review, appeal, and by other professional oversight organizations.

63.  Defendants failed to advige Plaintiff that by agreeing to engage Doyne, that Doyne could

| commit any number of harniful, incompetent, malicious, fraudulent, and oppressive acts against

Plaintiff and his child, and then seek to invoke “Iimmunity™ or “privilege™ for such harmfiil,
9
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incompetent, malicious, fraudulent, and oppressive acts.

64.  Said failures actually and proximately caused Plaintiff damages in an amount to be

- proven at trial, but no less than $1 ,000,000, accounting for the amount of money, time, and effort

spent preparing for and attending sessions with Doyne, the amount of money paid to Doyne and
the amount paid by Plaintiff to Defendants for Defendants’ services relating to Doyne’s
emotional distress and punitive damages.

65.  Defendants further failed to advise Plaintiff that on information and belief Doyne
exhibited a pattern and practice of committing these fraudulent acts with dozens of other

clients/patients as described in the attached Combined (1) Application For Leave To File As

Amici Curige And (2) amicus Brief Of Proposed Amici Curiae, (A) California Coalition For

Families and Children (B) National Coalition For Men, In Support Of Plaintiff Dr. Emad Tadros’

Motion To Continue Hearing And Conduct Discovery, attached hereto as Exhibit “D”.and

incerporatéd herein by reference.

66. Such acts and omissions were conducted with oppression, fraud,-and malice.

67,  Onorabout January, 2009, Judge Joel Wohlfeil, who had presided over this case for one
year left the bench, to be replaced by Judge Lisa Schall. A |

68.  Judge Lisa Schall has been reprimanded by the Califorriia Counsel for Judicial

17| Excellence three times for inappropriate conduct, drunk driving, reckless driving, and abuse of

18| discretion and was incompetent to git in Plaintiff’s family court matter.

69. At the time that Judge Schall entered the case, Defendants had know,}edge of the above-
referenced facts.

70. At the time Judge Schall entered the case, Defendants had a duty and opportunity to
advise Plaintiff that he could file a pre-emptory “strike” against Judge Schall, removing her from
the case.

71.  Defendants failed to advise Plaintiff of Judge Schall’s reprehensible track record as a

judge.

72, Defendants further failed to advise Plaintiff that he could strike Judge Schall.

73.  Asan actual and proximate result, and in reliance on Defendants’ failure to strike Judge

Schall, Plaintiff failed to strike Judge Schall from the case.

10
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74, Asanactual and proximate result of Defendant’s failure to advise Plaintiff to strike Judge
Schall, Judge Schall proceeded to behave in exactly the same irresponsible manuer she had

previously behaved, issuing numerous recklessly irresponsible decisions, causing harm to

Plaintiff in an exact amount to be proven at trial.

75.  In performing the actions described hereinabove, Defendants acted with oppression,

| fraud, and malice.

Second Cause of Action: Intentional and Negligent Misrepresentation

(Against all Defendants and Does 11-20)
76.  Plaintiff incorporates herein paragraphs 1-75 above as if set forth fully herein.

77.  The actions and representations described above were made intentionally, recklessly, and

negligently.

78.  The actions and representations described above were material.

79, The representations described above were reasonably relied on by Plaintiff in retaining

Doyne and continuing to provide information to-and work with Doyne, to pay Doyne, to pay

| Doyne and Defendants, and other acts in reliance thereon.

80.  Said reliance by Plaintiff actually and proximately caused Plaintiff damages in an amount

1o be proven at trial, but no less than the amount of money, time, and effort spent preparing for

and attending sessions with Doyne, the amount of money paid to Doyne, the amount billed by -

| Defendants paid by Plaintiff for Defendants’ services relating to Doyne, and cognizable

emotional distress.

81.  In performing the acts.and missions described herein above, Defendants acted with

oppression, fraud or.malice.

Third Cause of Action: Intentional and Negligent Infliction of Emotional Distress
(Against Defendants and Does 21-30)
82.  Plaintiff incorporates herein paragraphs 1-81 above as if set forth fully herein,
83.  Defendants’ actions described hereinabove were intentional and/or negligent.
84.  Defendants owed a duty of care to -pr()per'ly advise Plaintiff of the facts set forth herein
above. 7 : '
85. "Defen.dants.’ actions described hereinabove actually and proximately caused Plaintiff

emotional distress, loss of business opportunities, and loss of monies spent retaining Doyne and

11 '
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charged by Defendants relating to Doyne. - _
Fifth Cause of Action: Breach of Fiduciary Duties
(Against Defendants and Does 31-40)
86.  Plaintiff incorporates herein paragraphs 1-85 above as if set forth fully herein.
87.  Defendants, as attorneys for Plaintiff, owed Plaintiff a fiduciary duty to preserve and
protect Plaintiffs interests, rights, and opportunities.

88.  Defendants, by virtue of the actions and failures to act described hereinabove, breached

| said fiduciary duties.

89.  Asan actual and proximate tesult of Defendants’ breach of fiduciary duties described

| above, Plaintifl has been injured in an amount to be proven a trial.

190, In breaching said fiduciary duties, Defendants acted with oppression, fraud, or malice.

Fifth Cause of Action: Unfair Business Practices pursuant to California

Business and Professions Code section 17200 et seq.
(Against Defendants and Does 41-50)

91.  Plaintiff incorporates herein paragraphs 1-90 above as if set forth fully herein.
92.  Defendants, by virtue of the actions and failures to act described hereinabove, committed
violations of California Business and Professions Code section 17200 et seq.

93,  Asan actual and proximate result of Defendants® violation of said Business and

Professions code described above, Plaintiff has been injured in an amount to be proven at trial.

94,  In breaching said Business and Professions Code provisions, Defendants acted with

oppression, fraud, or malice,

95, On November 25, 2009, Plaintiff delivered a demand letter to Defendants, detailing the

breaches and violations described hereinabove, Plaintiff requested Defendants’

acknowledgement of and response to said claims. Defendant failed and refused to comply with

Plaintiff’s reasonable requests. As aresult, Plaintiff has been forced to file this lawsuit,

Prayer for Relief:
Plaintiff he‘feby prays for relief as follows: |
1. TFor damages in excess of $100,000, the exact amount to be proven at trial;
2. For interest, attorney’s fees, and costs of suit incurred herein;
12
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3. For injunctive relief preventing Defendants from causing such further injuries to Plaintiff

and other clients of D@f‘éudanm;
4. For additional remedial measures requiring Defendants to strictly adhere to the
professional standards to which they are bound by law and submit to an annual audit By

Plaintiff for compliance w/same; and

5. For punitive and exemplary damages in an amount to be proven at trial;
6. For such further and other relief as this Court deems just and propet.

Plaintiff hereby demands a trial by jury.

. i
Dated: December .21, 2009

i

By: Lﬁ’/fvﬂ(// A\
Cotbéin C. Stuart I, Esq.
Attorney for Plaintiff
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| Dated: December 34, 2009 BY:

y_mn FICATION
[ verify under penalty of perjury that the facts alleged in the foregoing complaint are true

and correct to the best of my information, knowledge and/or belief.

/ *3 /{M
) M < fw

;z?é

COLBER TOART&M Plaintit

VERIFICATION OF PLAINTIFF COLBERN C STUART, I
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| ATTORNEY OR PARTYWlTHOUTATTORNEY(Name StateBarnumber andaddress) J— 0 Yol WM 4 A
Covoarn L, Tt , WA (SBN TTT89) S % AV
Hem Vi, JATeETR, *«;*%i .
Mogns R LB Q22 o 728 BT N
ATTORNEY FOR (Name): .
SUPERIOR GOURT OF GALIFORNIA, COUNTY OF | 4%, Pa b John A, Clarke, Execytive Officer/Clerk
srreeT AbprESS: -} 11 B PRI S N BY corimmenlitinni : , Deplity
MAILINGADORESS: | £48%, ,f“%’e“é'%@;\* o4 O G\ 2. MARY ECGARCIA [
CITYANDZIP OODE:
srancH name: &wﬁwmﬂ :
CASENANE: © 37-2010-00092953-GU-NP-G L.
CIVIL CASE COVER SHEET Complex Case Deslgnation ‘ CASE NUMBER:
= (L:\nn!:g:jl':?d - :Xmlotsgt [ counter [ dJoinder r
demanded demanded is Filed with first appearance by defendant | **°°%
exceeds $25,000)  $25,000orless) (Gail. Rules of Caurt, rule 3,402) PEPT
Ifems 16 below must be completed {see instructions on:page 2).
1. Check one hox below for the case-type that best describes this case:
Auto Tort ‘Contract Provisionally‘Complex Civil Litigation
Auto (22) [:] Breach of contractiwarranty (08)  (Cal.Rules of Court, rules 3.400~3.403) ’%ﬂ
Uninsured motorist (46) [:] Rule 3.740 collections (09) [::l Antitrust/Trade regulation (03) m
Other PYPDIWD (Personal Injury/Property E Other collections (09) Construcﬂon defect (10)
Damage/Wrongful Death) Tort Insurance coverage (18) [_—_j Mass.tort (40) ) m
[::] Asbestos (04) : [:] Other contract (37) [:j Securities litigation (28) m’m
,[:] Product liability (24) " Real Property ' _[::J Environmental/Toxic tort (30) o %@ :
[:], Medioal malpractice (45) [ Eminent domin/ Inverse L] ‘msurance coverage claims arising from the
% Other PI/PDIWD (23) condermnation (14) above listed provisionally complex case %
Non-RIPD/WD (Other) Tort 1 wrongful eviction (33) types (41)
[ Business tort/unfair business practice (07) - Otherreal property (26) Enforcement.of Judgment
L] cwi rights.(08) Unlawtul Detainer [1 enforcement of judgment (20)
] pefamation (13) | Gormmerclal (31). Miscellaneous ‘Civil Complaint
L1 Fraud (16) - [ ] Residential 32) 1 rico@n
[ inteliectual property (19) [ prugs (38) 1 other.complaint (not.specified above) (42)
% Professional negligence-(25) dydicial Reviaw Miscellaneous Civil Petition
Other non-PYPDWD tort (35) Asset forfelture. (05) Partnership and-corporate govemance (21)
Employment. D Petition-re: arbitralion.award {11) [:] ‘Other petition (not specified.above) (43)
{::] Wrongful termination (36) [:] Writ.of mandate (02)
D Other employment(15) ' [::] Other judicial review (39)

. is 12 isnot  complex under rule 3.400. of the California-Rules of Court, If the case is complex, mark the
_factors requiring exceptional judicial'management;
é;’[:l Large number of separately tepresénted parties d. ] Large number of witnesses -
b. E:] Extensive motion practice raising difficult or:novel e, [ Coordination with related actions pending in‘one or more courts
issues that will be time-consuming to reselve In-other counties, states, or countries, or in a-federal court
C. [:] Substantial amount of documentary-evidente f l::l Substantial postjudgment judiclal supervision

[l punitive-

3. Remedies sought {check all that apply). a. @ monetary b ] nonmonetary; dealaratory or m}unctlve re!oef C
4. Number of causes of action (specify): 7 v
&, This'case E] Is is not .a class aotion suit. :
6. If there are any known related cases, file:and serve a notice of related case. (You may Z}se Joum N
R I % 3% ¢ .
Date: | {ﬂ)ﬂ e * Zf}? l£ . WM
* (TYPE OR PRINT NAME) (sl‘GNAT‘_E OF‘\%RTY OR ATTORNEY FORPARTY)-

I ‘ NOTIGE
« Plaintiffs qnust file this cover sheet with the first paper filed in the action or proceeding (except small clayms cases orcases filed
under thé Probate Code, Family Code, or Weifare and-Institutions Gode). (Cal. Rules.of Court, rule 3.220.) Failure to flle may: result
in sancijons.
® File thig| pover sheet in addition to any cover sheet required by local court rule.
o {fthis cBbe is complex under rule 3.400-et seq, of the California Rules of Court, you must serve a copy of this cover sheet onall

other pdrtles to the action or proceeding.

» Unless this is a collections case under rule 3.740 or a complex case, this cover sheet will be used for statistical purposes on!’y tor2
0

Form Adopted for Mandatory Use Cal. Rules of Court, nilies.2.30, 3.220, 3;400--3.403,3.740;
~Judiclat Goungll of California CIV”. CASE COVER SHEET Gal. Standards\ofdud(dal Administration, sfd. 3.10
CM-010 [Rev. July 1, 2007] Www.CoUrtinfo,ca.gov




ORIGINAL

SHORT TITLE:

.| CASE NUMBER

BC42995]

CIVIL CASE COVER:SHEET ADDENDUM AND STATEMENT OF LOCATION

(CERTIFICATE OF GROUNDS FOR ASSIGNMENT TO COURTHOUSE LOCATION)

This form is required pursuant to LASC Local Rule 2.0 in all ne

flings In the Los Angeles' Superior Goutt.

ltem . Check the types of hearing and fill in the estimated length of hearing &

JURY TRIAL? vis cLass ACTION? [_IvEs LMmEDCASE? |_1YES TIMEESTIMATED POR FRIALD. .
ltem I1. Select the correct district and courthouse location (4 steps— If you ¢

Siep

Auto Tort

Uther Personal Injury/Property
Daiviage/Wronigfal Death Tort

Non-Personal Injury/Property
Damage/Wrongful Death Tort

ad "Limited

ecK

NS 8000092

Step 1: After first completing the Civil Case Cover Sheet Form, find the main civil.case cover sheet heading for yo
the left margin below, and, to the right in Column A, the Civil Case Cover Sheet case type you selected.

Step 2: Check one Superior Court type of action in' Column B below which best describes the nature of this case.
Step 3: In Column C, circle the reason for the court location choice that applies to the type of action you have checked.
For any exception to the court location, see Los Angeles Superior Court Local Rule 2.0.

Applicable Reasons for Choosing Courthouse Location (see Column C below)

6. Location of property orpermanently garaged vehicle.

dreass:in

4. Class Actions:must be filed in the County Courthouse, Gentral District,
2. May be filed in Central (Other county, or'no Bodilly Injury/Property Damage). 7. Location where petitioner resides,
3. Location where-cause of action arose. 8. Location wherein defendant/respondent functions wholly.
4. Location where:bodily injury, death or-damage oocurred, 9. Location where one or more of the parties reside.
5, Location where performance required ordefendant resides. 10. Location of Labor- Commissioner Office.
4: Fill in the information requested on page 4 in ltem 11l; complete itern IV, _Signthe declaration. ‘
A B C
GivikCase Cover Sheet | Type of Action _ Applicable Reasons -
Category No. : {Check only one) See Step-3 Above
Auto:(22) [ A7100 Motor Vehicle ~ Personal:Injury/Property DamageNVrongfd‘l.Death 1,2, 4.
Uninsured Motorist (46) [0 A7440 Personal Injury/Property Damage/rongful Death — Uninsured Motorist | 1., 2.4
[ AB070 Asbestos Property Damage- 12
Asbestos (04) [0 A7221 Asbestos - Personal InjuryMirongful Death 12
Product Liability (24) [ A7260 Product Liability {not asbestos ortoxicienvironmental) 1,2, 8,48,
Y
Wedical Malpractios. (45) | [0 A7210 Medical Malpractice - Physicians & Surgeons 1., 2., 4.
] A7240 Other Professional Health Care Malpractice 11,2, 4.
T A7250 Premises Liability (2.g., slip and fall) 1 2 4
Persc?rfgielrnjury [ A7230 Intentional Bodlly Injury/Praperty Damage/Wrongful Dedth (e.g., n
Property Damage agsault, vandalism, etc.) _ 1,2, 4
Wrongful Death 03 A7270 Intentional Infliction of Emotional Distress 1.2.3
(23) [J A7220 Other Personal Injury/Property Damage/Wrongful Death 10 4
Business Tort (07) [] A6029° Other Commercial/Business Torf (not fraud/breach of contract) 1., 2, 3.
Cjui Rights (08) [] A6005 Civil Rights/Discrimination 1,2,3
Hl“ " ’
Dﬁfama""” (13) [ ABO10 ‘Defamation (slander/iibel) 1,2.3
Efgfram (16) 0 Ae013 Fraud (no contract) 1.2.3
&
i
LACIV 109 (Rev. 01/07) CIVIL CASE COVER SHEET ADDENDUM LASC, rule 2.0
LASC Approved 03-04 AND STATEMENT OF LOCATION Page 1 of 4




Non-Personal Injury/Property Damage/ ‘

Wrongful Death Tort (Cont'd.)

Employment

Contract

Real Property

Judicial Review Unlawful Detainer

SHORT TITLE: CASE NUMBER
Civil Caseﬁover Type-o?Action Applicabl(e: Reasons
Sheet Category Nof {Check only one) . -See Step 3 Above
Professional ¥l AB017 Legal Malpractice 1 2-‘@)
Negligence _
285 [ A0S0 Other Professional Malpractice (not medical or legal) 12,3
(25)
Other (38) 1 AB025 OtherNon-Personal Injury/Property Damage tort 2.3
W“’”gf”'_(_gg)”m*”a“"“ [l AB037 Wrongful Termination 1,2.3.
Other E(Tsp)‘,‘"fmem [ AG024 Other Employment Complaint Case 1,2.3
[0 AB109 Labor Commissioner Appeais 10.
T T e i e T e T
Breach of Contract/ [J AB004 Breach of RentallLease Contract (not Unlawiul. Detainer-ot wrongful eviction) 2.5
szgg)n,ty [ A6008 ContractWarranty Breach -Seller Plaintiff (o fraud/negligence) 2.5,
{(not insurance) [J A8019 Negligent Breach of Contract/Warranty (no-frauc) ’ 1,2, 5
[l AB028 Other Breash of Contract/Warranty (nét fraud or negligence) 1.9.5
Collections - [ AB002  Collections Case-Seller Plaintiff ' 2.,5.,6
(09) [ AB012 OtherPromissory Note/Collections Case 5 5
lnsu'ranc(igpverage [ ABD15 ‘Insurance Coverage (notcomplex) 1., 2., 5., 8,
Other Coritract [0 Aso0pe Contractual Fraud 11.2.3., 8.
@7 1 Ae031 Tortious Interference 11.2,3,8
0O Asp27 Other:Contract Dispute(net breach/insurance/fraud/negligence) 11,2.,3,8
Eniinent . . _ '
Domain/inverse. [ A7300 Eminent Domain/Condemnation Numiber of paroels 2.
Condemnation (14)
Wm”gz‘é]é‘):fvmcn [] A6023 Wrongful Eviction Case 2.8
1 Al o |
Other Real Property 7] AB018 Mortgage Foreclosure 2.8
(26) [0 AB032 -Quist Title 2.6
[ As060 Other Real Property (not eminent domain, landlordftenant, foreclosure) 2 o
- e S S I - - =
Unlawful Detainer- . . ' T ' -
‘Commeraial (31) I Asoz1 Unlawful Detamem@ommercigl,(not drugs prwrongful eviction) 2., 6
Unlawiul Detainer- : . ‘ . . - , ‘
Residential (32) 1 AB020 Uniawful Detalher-Residential (not drugs.or wrongful eviction) 2..6.
P
' Unﬂawful Detainer- , ‘ Fetainan
“Drugs (38) [T As022 Unlawful Detainer-Drugs 4 |2.8.
Assél*Forfeiture (05) (7 A6108 AssetForfelture Case ‘ 2.6,
Petilign p f)'b‘“a“"” [0 AB115 Pefition to Compel/Confirm/Vacate Arbitration 2.5,
1
i |
LAGIV 109 (Rev. 01/07) CIVIL CASE COVER SHEET ADDENDUM LASC, rule 2.0

LASC Approved 03-04

AND STATEMENT OF LOCATION

Page 2 of 4



Provisionially Complex

Entorcement

Wiiscellaneous Civi

Judicial Review {Cont’d.}

Whiscelaneous Civil Petitions

Litigation

of Judgment

Complaints

CASE NUMBER

SHORT TITLE:
A B C
Glvil Case Cover Sheet Type of Action Applicable Reasons -
Category No. (Check only one) See Step 3 Above
1 AB151 Writ- Administrative Mandamus 2.8,
Wirit of Mandate [} A8152 Wit - Mandamus on Limited Court Case Matter 2.
(02) [ A8153  Writ - Other Limited Court Case Review 5
Other Juc(’gcg?’ Review [J AB150 Other Writ AJudicial Review 2.8
= — == T - — 2 —
Antifrust/Trade ] . ) :
‘Regulation (03) [ As003 Antitrust/Tvrade Regg;atlon 1,2.,8
Construation Defect (10) [ .AB007 GConstruction defect 11.2.3
Claims Involving-Mass AR . , ’ |4 -
Tort (40) (1 Asoos  Claims involving Mass. Tort 1,2, 8.
1 Securities Litigation (28) [] ABO35 Securities Litigation Gase 128
Toxic Tort . ; ,
Envionmental (30) 7] AB0B6 Toxic Tort/Enviranmental 1.,2.,3.,8
nsurance Coverage A ! . P P e ;
Claims from Complex 1 AB044 Insurance Govergge/Subrogatlon (complex.case only) 1.,»27‘ 5., 8.
Case (41)
1 Ae141 Sister State Judgment 2,9,
Enforcement EI] AB160  Abstract. of Judgment 2,6,
of Judgment 1 AB107 Confession of Judgment (non-domestic relations) ;
2., 9.
20) 1 A8140 Administrative Agency Award (not unpaid taxes) 2.8
[ As114 Pefition/Certificate: for Entry of Judgment on Unpaid Tax ;8
(7] A8112 Other Enforcement of Judgment Case 2" 8. o
— e et i e o
RICO (27) . [ 46033 Racksteering (RICO) Case 1.2, 8
[ A8030 Deslaratory Relief Only 1., 2,8
Other Complaints ] AB040 Injunctive Relief Only (not domestic/harassment). - 2.8
(Not Specified Above) (71 46011 Other Commercial Complairt Cager (non-tort/non-complex) 1.2, 8.
(42) [) AB000 Other Civit Gomplaint (nan-tort/non-complex): 1,28
T S s — — e
Partnership Corporation [ A6113 Partnership and Corporate Governance Case 2.8,
Governance(21)
[0 A6121 Civil Harassment 2.3, 9.
(7] As123 Workplace Harassment 2.5, 9.
] As124 Elder/Dependent Adult Abuse Case 2.3.9
QtherPetitions ' o
(Not Bpecified Above) Vm- AB190 Elsction Comgst: 5
/! ' [7] A6110 Peitior for Change of Name
b 43 2,7
31 [J AB170 Petition for Relief from Late Claim Law 5 5 4.8
o [) A8100 Other Civi Petition e
vvl.l» *) Al
f
LAGIV 109 (Rev. 01/07) CIVIL. CASE COVER SHEET ADDENDUM LASC, rule 2.0
LASC Approved 03-04 AND STATEMENT OF LOCATION Page 3 of 4



SHORT TITLE: - ’ CASE NUMBER:

Item Il. Statement of Location: Enter the address of the accident, party’s residence or place.of business, performance, or
other circumstance indicated in Item I1., Step 3 on Page 1, as the proper reason forfiling in the court location you selected.

REASON; CHECK THE NUMBER WUNDER COLUMN C ADDRESS:
. WHICH APPLIES IN THIS CASE 4139 via Marina, PH3
1. 2, 713, 04, 6. (06, (7. 018, {18, I10.
CITY: STATE: ZIP CODE:
Marina Del Rey CA 90282

ltem IV. Declaration of Assignment: | declare under. penalty of perjury under the laws of the State of California that the foregoing is
true and correct and that the above-entitied matter is properly filed for assignment to thegentral courthouse inthe
" central District of the Los Angeles Superlor Court (Code Civ, Proc., § 392 et:seq., and LASC Local Rule 2.0,
subds. (b), (c) and (d)).

Dated: 12/31209

PLEASE HAVE THE FOLLOWING ITEMS COMPLETED AND -READY TO BE FILED IN:ORDER TO
PROPERLY COMMENCE YOUR NEW COURT CASE:

Original Complaint ar Petition.

If filing @ Complaint, a completed Summons form for issuance by the Clerk.

Civil Gase Cover Sheetform CM-01Q. ‘

Complete Addendum to Clvil Case Gover Sheet form LACIV 109 (Rev, 01/07), LASC Approved 03-04.

Payment in full of the filing fee, unless fees have been waived.

o o & N s

Signed order appointing the Guardian ad Litem, JC form FL-935, If the plaintiff or petitioner is a ,minbr
under18 years-of age, or if required by Court:

7. Additional copies of documents to be conformed by the Glerk. Caopies.of the cover sheet and this addendum
- must be served along with the summons and complaint, or other initiating pleading in the case.

LACIV 108 (Rev. 01/07) CIVIL CASE COVER SHEET ADDENDUM LASC, rule 2.0
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