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designed around any other goal than simply talking to the patient and
up stories with the patient-and, all too often, the

pist-as the star. are certainly not designed to change the
behavior of the patient that is contributing to his or her unhappiness.

For all that talking can be a pleasant, if expensive, way to pass
the time, what is important is what you do, how you change your life
to make it better, how you change the way you live your life to make
you feel better. Changes in how you feel about your daughter or your
boss come from actually making changes in the way you interact with
those people; they do not come from talking about the daughter or
the boss in the therapist's office.

Behavior Modification
For clinical practitioners to claim that therapy works, they should be
able to show that not only do their patients feel better, act better
too. They lose weight, drink spring water instead of wine, make more
time to spend with their children, perform small acts of kindness to
please their spouses, double their productivity at work, and begin to
trust the boss and co-workers. Dysfunctional, unhappy-making
behaviors should decrease, and functional, happy-making ones
increase. Do they? No, in general, they don't.

For dysfunctional behaviors to change, both therapist and
patient must focus on changing them. Most therapists never dream of
directly attempting to change dysfunctional behavior, but there are
some therapists, the ugly stepchildren of the therapy world, for
whom behavioral change is the sole goal of therapy. These behavior-
ists, as they call themselves reasonably enough, can be fairly effective, 
especially with some behaviors that are highly undesirable to the
patient, for example, phobias. No one wants to be scared witless by
harmless situations. Patients with phobias are usually highly moti-
vated to get rid of the distressing behavior, and inch by inch they 
change the way they act and react in the phobic situation. 

Behavior modification essentially involves making a new behavior
more desirable for the client than the old behavior. For instance, you
can train a puppy to hold its bladder until it gets outside, but the
training requires that the master turn bladder evacuation inside the

an experience while making evac-
uation outside pleasant. 
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This same procedure was in the film A Clockwork
Orange. The patient was a young man who got his kicks terrorizing
and raping women. His government therapists modified this behavior
by making any actions or reactions in that direction extremely
unpleasant, while rewarding their opposites. It worked well enough,
in the film, but it required that the government agents-therapists-
control the whole world of the patient.

Behavior therapy can change behavior; there is no question
about that at all. But there is also little question that its effectiveness 
is a function of the amount of control over the situation the therapist
has. When behaviorists train animals, the usual approach is to starve
the animals down to 80 percent of normal body weight so that they
will work for food rewards. A hungry animal will work quite hard to
get food; a satiated animal will do nothing at all. It is just not feasible
to starve down the entire behavioral therapy client population to 80
percent of their normal body weight. 

Viewed strictly in of behavioral change for the betterment
of the individual and for society, the outcome picture for modern psy-
chotherapy is rather bleak. Insight and emotional validation
therapy can't change behavior because they not designed to do so.
Behavioral modification, which is so designed, cannot change behavior 
because the controls on the individual to effect are
not consistent with the ideals of our modern society. That only
the last category of therapy techniques-plain foolishness. 

Plain Foolishness
This testimony and cross-examination, from a 1993 civil trial for past
psychic injury, provides a flawless example of this approach. 

Attorney: Can you help me understand some of the terms that you use
in describing some of your therapy work? What are Bio-energetics?

Therapist: Bio-energetics is a form of therapy that deals directly with 
breaking down "Body Armor" through doing various physical
activities.

Attorney: And what kind of physical activities do you employ in your
therapy group or individual therapy?

Therapist: It's primarily in Group Anger Work in 
which a person might a tennis racquet to hit pillows. They
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might use a Rage Restraint in which people restrain a person so 
that they're safe and able to use the full force of their body to
release energy. 

Attorney: How do you use, if you use, Psychodrama in your therapy? 
Therapist: Through reenacting different life experiences that people

have. Either to re-create, to reenact, the same experience so that
people can get in touch with their feelings about that. Or, some-
times to reenact it in a way so that they have the experience of a 
different outcome. 

Attorney: Do you do Trance Work?
Therapist: Yes. Through either a Visualization or Guided Imagery.

Usually if I'm doing Trance Work it's around people developing
a relaxation or Guided Imagery in terms of constructing their
own inner place of solitude or-primarily, I use it for relaxation.

Attorney: Can you give me an example of Guided Imagery? 
Therapist: Um-hmm, sure. There's one that's rather famous about

allowing yourself to relax and to create a pink bubble or balloon
for you to climb into, and to experience the sensation of
floating. Be able to experience that as a relaxation. In particular
teach people how to use that so that if they're in a stressful situ-
ation can use that to themselves relax. (Mateu v.

1993)

This is just a small sample of the modern techniques used by
countless therapists to help their clients regain their mental health, 
just a taste of the many "treatments" paid for by our various insur-
ance plans. 

What's wrong with them? What is wrong with bio-energetics,
with breaking down body armor, anger work, hitting pillows with
tennis racquets, and rage restraints, with using the full force of the
body to release energy, with psychodrama, corrective parenting tech-
niques, age regression, trance work, visualization, guided imagery,
and pink bubbles?

Is there any evidence at all-objective, scientific, impersonal,
disinterested evidence-that falling into trances, fantasizing about
pink bubbles, and beating pillows with tennis racquets while

out hatred improves mental health or quality of life, or
changes behavior?There is not.
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Pushing this foolishness onto the gullible public as respected,
valid, effective therapeutic techniques destroys the ability of the whole
society even to begin to ask psychotherapy does work or
whether it ever could. In the face of clear unreason on the part of the
therapist, where does that leave the question of reasonable evaluation? 

The testimony above was given on the witness stand, as the thera-
pist was explaining supposedly scientifically sound and reliable tech-
niques for accessing the hidden psyches of her Why, in the
name of sanity, do the judges sit there and listen politely to such

When this is the so-called therapy that leads a patient to make
a legal claim for compensation for psychological injury-and it so
often is-how can that claim be but suspect? When this is
the so-called therapy that is offered our judicial system by the sup-
pliers of rehabilitative services for convicted criminals, how can the
public be anything but outraged?

Given this as state-of-the-art, court-ordered, taxpayer-paid,
rehabilitative psychotherapy in today, society would be
better off tying wife beaters, sex offenders, and substance abusers to
trees with gourds shaken in their At least the trees and gourds
wouldn't cost the country so much. 

Plain foolishness cannot work with patients because it is just
that, plain foolishness. 

REHABBING CRIMINALS
So can psychotherapywork for the average slightly messed-up person
who chooses to enter therapy for help with his or her problems? 
Sadly, the answer is usually not. One cannot then help but wonder 
just how well it works to "fix" the criminally insane.

All over the country, those judged not guilty of their crimes by
reason of some definition of mental mess-up are sent to hospitals
where they receive therapy for wife beating or disemboweling, child 
molesting and other assorted allegedly mentally caused behavior
problems. When they are better, they are released back into the gen-
eral populace. 

There is an even larger number-actually, a vast number-of
criminals who are sentenced to some form of psychological treatment
or are forced into rehabilitation as a condition of
avoiding prosecution or of parole.
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That is a lot of clients. Rehabbing criminals is a big busi-
ness. We-the public, that is-pay for it. Does it work?

Why Therapy Can't Change Criminal Behavior 
How could it?

If psychotherapy works no better than talking about hockey
with the average, unjailed population of the mentally distressed, how 
could it possibly be thought to be more effective with the jailed popu-
lation of matricides, drunks, sex offenders, and wife and
child murderers? (Well, certainly therapy works for matricides.
Nobody does that twice.) How could it be said to help unwilling wife
beaters coerced into "treatment" as a condition of probation or
parole?

What is the goal of sentencing criminals to therapy? It should be
behavior change, right? What else? Criminals behave in ways that seri-
ously inconvenience the rest of the of society. We want them
to stop. American society and our legal system want to use psy-
chotherapy treatment programs to rehabilitate criminals, both adults
and "troubled youth." We want to change their behavior and make
them less inconvenient, more productive members of society.

But can rehabilitative psychotherapy accomplish this? No.
We've already seen that insight and emotional validation therapy are 
unable to produce in anyone. have nothing to
do with changing behaviors. How about beating on pillows with
tennis racquets or fantasizing about pink balloons? Will that cure the 
rapist, the child molester, or the car thief? Get real, as the kids say.
0kay.

What about behavior therapy? We ordinary people want to
change the behavior of criminals without the expense of keeping
them in prison. Can we do it with behavior therapy? No, not unless
we could control their environment as thoroughly as that of a labora-
tory animal. This degree of control would evaporate when we
released them.

On February 23, 1988, Jesse Timmendequas concluded a
year prison term for molesting and to strangle a 7-year-
old girl. He out of the Adult Diagnostic and 
Treatment Center in Avenel, [New Jersey,] the state's
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peutic prison for sex offenders, a free man, unsupervised and 
anonymous.

Last week, the 3 3-year-old reluctant participant 
in therapy at Avenel . . . was charged in the rape and strangu-
lation murder of another 7- ear-old, Megan Kanka, his
neighbor in Hamilton Township. (Patterson, Star-Ledger
[Newark], August 7, 1994)

Some advocates for criminals argue that the or the
potentially incarcerated have a higher motivation to change than
their unjailed counterparts, but there is no evidence that that is true.
That many of them have a strong motivation to get out of
jail is not quite the same thing. But it makes no difference in any case.

It must not be forgotten too that part of the modem therapist
agenda is the view that criminals are that it is their family and
society that are to blame for their crimes, not the criminals themselves.
Since it is quite likely that the criminal agrees with this view, what
progress should society expect to follow from the happy meeting of the
therapist and criminal minds? A real change in attitude?

In 1978, Michael Kelley was found not guilty by reason of
insanity of the rape and murder of two young women in Massachu-
setts. He was sent to Bridgewater Hospital-the state hospital
for the criminally insane featured in the 1960s Fred docu-
mentary film Follies, which banned in for
more than twenty years after its In 1993, forensic clinicians 
who evaluated Kelley determined that he had recovered from his
mental illness and was no longer a danger to others. Kelley was
released into the general prison population and four months later was
paroled. A little more than one month after his release into the com-
munity, not quite six months after his doctors judged him cured, 
Kelley lured two young women, under the pretense of conducting job
interviews, to an isolated location where he raped and killed them.
Soon arrested, he was sent to Bridgewater yet again for another psy-
chiatric evaluation. Eventually Kelley pleaded guilty to these crimes
and was sentenced to spend the rest of his life in prison. 

A psychologist who helped run the state's Center
for the Sexually Dangerous at said last night he
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was "shocked and saddened" to hear that two of the institu-
tion's former inmates, whose release he recommended in evalu-
ations he made as a private practitioner after leaving the center,
have again been charged with committing violent crimes. 

"It's a horrible situation, of course," said Theoharis
Seghorn. "It's certainly a painful experience for any profes-
sional who conducts an evaluation of an individual who is
released and goes out and commits another crime."

Seghorn was referring to Michael Kelley and Ralph
Houghton, who are among 28 inmates released from the
Bridgewater center since 1990, many over the objections of
the state Department of Mental Health.

Six of the inmates have been charged with crimes since 
their release. Only Kelley, charged with two murders, and
Houghton, charged with raping a retarded man, are accused
of violent or sexual offenses. (Benning, Boston Globe, June 21,
1992)

Charges against Houghton were later dropped for insufficient
evidence.

T h e people of the Commonwealth of Massachusetts trusted the
forensic clinicians who testified that Mr. Kelley was mentally ill.
They trusted the clinicians who treated Mr. Lastly,
and most foolishly, they trusted the clinical psychologists who
declared Mr. Kelley rehabilitated and ready to return to society.

Seghorn was head of clinical psychology at the Bridgewater
treatment center and was administrative assistant there for
nearly 10 years before leaving to set up private practice in
1986. Seghorn said yesterday that professionals like himself
are hired to conduct independent evaluations and are paid a
standard fee for their time.

Plymouth District Attorney William O'Malley yesterday 
questioned whether Seghorn should have testified on behalf
of two inmates he had overseen. . . . questioned

"expertise" in predicting whether inmates such as
Kelley . . . are "cured."

"The two cases in question are both cases where he formed 
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an opinion where they were not sexually dangerous,"
said. "I wonder how that is. Certainly the

safety of the community shouldn't depend on such predic-
tions." (Benning, Boston Globe,June 2 1992)

Nearly every state in the union today provides psychological
treatment programs for sex both violent and nonviolent,
and for men who beat up their domestic and their children, 
sometimes with sexual violence added in and sometimes not. These
treatment programs are generally paid for by the unwitting, taxpaying
public.

The overwhelming majority of apprehended sex offenders are 
not incarcerated or at all. For those who are 
convicted, probation with mandated treatment (and perhaps 
some jail time) is the most common disposition. In response
to the increasing demand for sex offender treatment, there has
been a proliferation of both public and private outpatient pro-
grams. Weinrott, and Blackshaw 1989, pp. 3-4)

How well do all these proliferating programs work, Michael Kelley
aside?

Effectiveness of Sex Offender Treatment Programs

At [New Jersey's] sex offender prison, 70 to 80 percent of the
inmates are pedophiles; their average stay is between five and
six years. . . . At Avenel, a team of 16 therapists treats inmates. 
Their presence drives the average maintenance cost per 
inmate up to $31,000 a year compared to about $25,000 at
other state prisons. A staff member explains, "Every Avenel
inmate gets a basic treatment plan upon admission. . . . Some
people think that individual therapy might be more effective,
but group therapy is the preferred method of treatment. . . .
We also have ancillary groups that teach victim empathy,
management, and relapse prevention."

Today, Avenel do recent
studies to support their program. "We really have a
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standard recidivism study. Resources just don't permit us to
do what we'd really like to do." (Patterson, Star-Ledger
[Newark],August 7, 1994)

Does anyone know how well the various states' efforts to teach
their sex offenders victim empathy, anger management, and relapse
prevention work?

The classic of the effectiveness of sex offender treatment
programs is that conducted by Lisa Mark Weinrott, and Lyn 
Blackshaw, published in 1989 in Psychological Bulletin. The authors
collected and reviewed the results of forty-two studies of male sex
offenders who had been convicted of a sex crime under the prevailing
law or who had admitted to a treatment center that they engaged in
criminal sexual behavior. They included only men for whom the
recidivism data was on record in the criminal justice system, and for
whom follow-up data were available. 

These forty-two studies covered a wide variety of crimes, and 
various lengths of follow-up periods, and any number of "treatment"
techniques, with recidivism rates varying wildly from 4 to 50 percent
for untreated offenders and from about 4 to 60 percent for treated 
offenders. What did the authors find when they pooled and combed 
all those data?

Nothing. Right. Nothing.
"We can at say with confidence that there is no evidence

that treatment effectively reduces sex offense recidivism"
Blackshaw, and Weinrott 1989, p. 25).

Well, that should have been the end of that, right? That was
back in 1989. It was not the end. Treatment programs proliferated 
still more. There is just too much money involved, too many careers,
livelihoods, and reputations to just shut down the whole scam. Sex
offender therapy must be shown to work.

So yet another analysis of their effectiveness was undertaken.
This one was by Gordon Nagayama Hall, and it was published in
1995 in the Journal of Consulting and Clinical Psychology. What did
Professor Hall discover? Looking just at more recent studies, twelve
of them from 1988 to 1994, with a range of participants from 16 in
the smallest study to 299 in the largest, Hall found that 27 percent of
untreated sex offenders committed additional offenses compared with 
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psychologists' lobby continue to call for ever more-daring, innova-
tive, promising-treatment approaches.

The quote that opened this chapter is by a character in a work
of fiction-the director of a for-profit sex offender clinic in the novel
Fatal Convictions-but there could be no more realistic an expression 
of the true facts about the "proven" effectiveness of sex offender
treatment programs in our country today.

How do we know it works? Because we say it does.
An editorial in the Boston Globe on June 26, 1992, following the

tragic murder of the two young women by Michael Kelley after he
had been "cured" at Bridgewater, opined:

release was a terrible mistake, but it would be equally
wrong to impose harsh punishments on sexually violent crimi-
nals without offering them With improved treat-
ment programs, state government has a much better chance
of preventing such crimes and protecting its residents once
these offenders leave prison.

Improved treatment programs? This is not wishful thinking; it is
willful blindness.

In another editorial written four years later, after the vicious
knife-point rape of an eleven-year-old boy by a repeat offender, the
Globe wrote, "Far too many crimes are committed by ex-convicts
released from prison after too little time and too little treatment.
When convicted rapists rape again, the criminal justice system, along
with the actual perpetrators, is guilty" (May 1996).

Too little treatment? And never learn.

Effectiveness of Domestic Violence Treatment Programs
How well does court-ordered, taxpayer-paid psychotherapy work 
with wife beaters?

The 1993 Survey on Women's Health, commissioned by the
Commonwealth Fund and conducted by Louis Harris and Associates,
estimated that 1.1 million women had been kicked, bitten, or hit with
a fist or some other object and 2.9 million had been 
grabbed, shoved, or slapped in that year alone. Now, the over-
whelming majority of these instances do not result in arrests. Even in
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He was not exactly a guy who had demonstrated an
impulse toward rehabilitation. He beat and threatened Cheryl 
Wilson for years, handcuffing her and knocking her uncon-
scious after putting his gun to her head during one attack in
1993.

For all the benefits of heightened public sensitivity toward 
domestic violence, that very attention has spawned a cottage 
industry of therapists who think they know how to cure men 
who terrorize the women they claim to love.

An admirable goal, that. But where is the science on which
it's based? Where is the empirical research; where are the out-
come studies? Is domestic abuse a psychiatric disorder? A
behavioral problem? A neurological glitch? Is it different
from street violence? Is it about anger? O r about power?
Both?

The truth is that we don't know very much about why men
beat and kill women. We don't know how to make them stop.
And we have not spent the time or the money to find out.

Boston Globe, September 30, 1995)

Our ignorance about such matters does not, however, affect our
confidence in the batterers' treatment programs. No, indeed. Just a
short time after Curtis Wilson killed his wife and himself, the Boston
Globe reported that the same town mayor had hired yet another 
woman beater as a cop. After the uproar, the new recruit was sent off
to the local domestic violence treatment center-Emerge-for eval-
uation.

Mayor Winthrop said, "We need an evaluation and
review of his past relationship-what went wrong and why did it go
wrong. It will do two things: assure the public that we do take domestic
violence seriously in Brockton and especially seriously when we're
talking about a police officer" Boston Globe, October 8, 1995).

Nothing like faith.
How well do such domestic violence programs work in general?

(Leaving aside the case of the violence control counselor in Hawaii
who became enraged and beat one of his clients to death.) Well, there
the is much murkier than it is in evaluating the effectiveness
of sex offender treatment.
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the principal for
terers in Massachusetts, and the longest running in the country-it
has been in service since 1977, "the first program for abusive men in 
the nation"-does not keep statistics on the program works.
Or, if it keeps them, it does not provide them to interested inquirers. 
Most programs queried about their rates of success either cite confi-
dentiality or a lack of resources to their inability to provide
statistics on and failure.

John Keegan was one of two Massachusetts men who allegedly
raped a woman, Kristen Crowley, whom they happened to encounter
one night, June 2, 1996, in a store after a long evening of
drinking in a nearby strip club. After allegedly raping her, Keegan and 
his buddy, Timothy Dykens, in with a
thirty-pound rock, killing her. just previous as a con-
dition of probation for attacking his girlfriend, had been sent to a
domestic violence treatment program at the Gavin in South
Boston. Apparently he flunked. Like Emerge, the Gavin House pro-
vides no statistics on the effectiveness of its treatment programs for
men who threaten and up women.

Where we do have statistics, is not encouraging.
Research shows that there is no of programs
on incidence of men's violence toward 

Melanie in a found that 40 of one
hundred men aged nineteen to fifty-eight were identified recidi-
vists after treatment because they were either convicted of domestic

the subjects of an order for protection, or police suspects for
domestic assault.

According to Richard Tolman Larry Bennett men
who batter drop out prematurely from programs at very
high rates; the average is 40 percent For men who do com-
plete follow-up statistics periods of from six months
to one year show recidivism rates, to the men's reports or
police reports, from a low of percent to a high of 47 percent. Is 
that good? Well, again according to self-report of the men, an
average of 37 percent of men who do not complete programs also
abuse their women again. It doesn't seem like much of a

Also, we can't measure of only by the
absence of a re-arrest or by the reports of the batterers themselves.
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They are quite likely to say, "Oh, yeah, great program. Helped me a
lot." With these measures there cannot be any way of knowing
whether the men actually stop beating the women in their lives any
more than one could tell if sex offenders who have not been arrested
have actually stopped committing criminal sexual acts.

According to Evan Stark in a 1995 article, "Most domestic vio-
lence offenders have a long history of assaultive behavior (against 
their partners at a minimum) and are (p. 979). Under-
reporting has got to be the rule unless one believes that every sex
offense and every violent act against a woman results in an arrest.
And no one believes that. No one believes that any more than 10 per-
cent of such acts ever reach the attention of the police.

When the women victims are asked about the results
of treatment programs, the results are quite different from what we
get with men's self-reports and re-arrest statistics. A 1989 study
showed that after a careful test of a twenty-four-week program, 2 3
percent of the men who completed the program were not violent
toward their partners versus 22 percent of the noncompleters. N o
difference. Thirty-six percent of the completers made violent threats
toward their partners versus 30 percent of the noncompleters.
Worse. And 26 percent of the completers were directly violent 
(shoved, bit, slapped, etc.) versus 27 percent of the noncompleters.

no difference. of the men who completed
the program were severely violent (burned, punched unconscious,
threatened with weapon, etc.) in the first six months after program 
completion versus 22 percent of men who did not complete the pro-
gram. Great.

In short, there was no effect of the treatment program in the
most carefully run of all the empirical studies. The bottom line is that
simple arrest is just as effective as treatment, especially for men who
are employed, and neither may be effective at all unless you keep the
perpetrator locked up. Treatment programs teach batterers to be
more careful about getting arrested again. Period.

As Zvi Eisikovits and Jeffrey Edleson put it in their 1989 review,
"Several major problems appear in research on all levels of interven-
tion. First, most of the studies . . . have been conducted by the very
people who have designed the intervention and thus should be
regarded as self-evaluations at best" (p. 407).
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These are double-sighled We that
when we ask therapists if therapy works, they usually say yes.

The absence of evidence that domestic violence treatment pro-
grams work has not slowed down the willingness of courts to sen-
tence such offenders to treatment, however. This is doubly ironic
when you consider that a significant number of the men sentenced to
psychological treatment for their criminal acts are both physically
and sexually violent toward women.

PREDICTING DANGEROUSNESS
Michael Kelley, who was treated and released at Bridgewater in Mas-
sachusetts, suffered from of him
the combination problem was obviously the star-
tling speed with which he repeated crimes as soon as he
was released from the hospital. could
failed to know that he was still danrerous? It is their job, is it not? 

Forensic experts frequently appraise the potential for violent 
behavior. Their opinions may decisions involving 
criminal sentencing or involuntary commitment. on
the prediction of violence are consistent: clinicians are wrong 
at least twice as often as they are correct. (Faust and

p. 241)

Will this man be violent in the future, Doctor X? Is he dangerous? 
Absolutely not. He has been in the hospital setting for five years

without any trouble. He has met and interacted with numerous
people in different roles and has not any acting out
behavior. Note how he shyly looks away when confronted by
He is a fine candidate for release.

What do you think, Doctor Y? Is he dangerous?
As a snake. He bided his time in hospital for five

watching and waiting for just this opportunity. A clever and manipu-
lative fellow, he can make almost anyone believe that he is a changed 
man, a peaceful man. See how he slyly drops his eyes when you look
at him. Throw away the key.

It is not as what actually hap-
pens when psychiatrists and clinical are to
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which hospital patients will be violent in community settings after 
release. They are worse than chance. Worse than chance! They are
wrong two thirds of the time! How can that be?

John Monahan, in his 198 1 book Predicting Behavior,
reviewed and summarized all the available research on the ability of
psychiatrists and psychologists to predict violent behavior. One of the
first was a large study by Kozol et al. (1972) of 592 male offenders at
the Massachusetts Center for the Diagnosis and Treatment of Dan-
gerous Persons (Bridgewater). Most of the men had committed vio-
lent sex crimes. Over the first "five-year follow-up period following 
release, 8 percent of the 386 men predicted not to be dangerous
became recidivists by committing a serious assaultive act, and 34.7
percent of the 49 predicted to be dangerous committed such an act
during the ten-year period studied" (Monahan 198 1, pp. 72-73).

That 8 percent means that only 31 men out of 386 committed
another violent sex crime after being judged no longer violent or dan-
gerous by the professional state-employed forensic evaluators. That
sounds pretty good unless you are one of the victims of these violent
predators. How safe would you feel crossing the street if you knew
that eight out of one hundred times you would be hit by a truck? 

As Monahan points out, 65 percent of the men identified as dan-
gerous did not, in fact, commit a dangerous act, at least in the ten years
they were followed. That means the forensic evaluators were wrong in

out of three predictions of discovered violence. (Again, no one
knows how many acts of undiscovered violence were committed.) 

A 1977 study run at the Patuxent Institution in Maryland 
showed that 31 percent of the inmates recommended for release
committed another violent act in the three years following release, 
compared with 41 percent of the men who were judged to be still vio-
lent. That means these forensic evaluators were wrong some two
thirds of the time for violent offenders judged to be either dangerous
or not dangerous.

These data are not isolated findings. They have been replicated 
in very large studies in New York and Pennsylvania. In a review
article published in the American of in 1984, Mon-

concluded that the bottom line was, "Clinical predictions of vio-
lent behavior among institutionalized mentally disordered people are
accurate at best about one-third of the time" (p. 11).
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United States ruled on the habeas corpus petition of Thomas Barefoot
challenging the reliability of psychiatric predictions of dangerousness. 

T h e Court turned him down and let his death penalty stand.
Justice Harry Blackmun, writing for the dissenting minority,

provided the following evaluation of the psychiatric testimony at the 
trial court level.

Last, the prosecution called Drs. Holbrook and Grigson,
whose testimony extended over than half the hearing.
Neither had Barefoot. . . . Dr. Holbrook . . .
informed the jury that it was "within [his] capacity as a doctor
of psychiatry to predict the future dangerousness of an indi-
vidual within a reasonable medical certainty," and that he
could give "an expert medical opinion that would be within
reasonable psychiatric certainty as to whether or not that indi-
vidual would be dangerous to the degree that there would be a
probability that that person would commit criminal acts of
violence in the future that would constitute a continuing
threat to society."

Doctor Grigson . . . testified that with enough information
he would be able to "give a medical opinion within reasonable
psychiatric certainty as to the psychological or psychiatric
makeup of an individual," and that this skill was "particular to
the field of psychiatry and not to the average layman."

. . . Finally, Dr. Grigson testified that . . . there was a "one
hundred percent and absolute" that Barefoot would 
commit future acts of criminal violence that would constitute
a continuing threat to society.

The defense counsel questioned the psychiatrists about
studies showing wildly unreliable predictions of dangerous-
ness by psychiatrists. Dr. Holbrook said that he disagreed 
with their conclusions. Dr. Grigson said he was not familiar
with most of these studies, and anyway their conclusions
were accepted by only a "small minority group" of psychia-
trists, not by the American Psychiatric Association.

Because of the testimony of these two overconfident psychia-
trists, Thomas Barefoot was sentenced to death.
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demographic that anticipate future and decline to let
judges fob off on us the moral balancing of competing claims for the
offender's freedom and the predicted victims' safety. . . . [The] buck
should stop at the judge's bench, not at the box" (1984, p. 14).

What the rest of us have to is take Professor
words to heart and implement them without waiting for professional

to shoot themselves in the economic foot. They are not
about to do that.

The outraged public must do it for them. 

Cal. Coalition for Families and Children v. San Diego County Bar Ass'n 
13 cv 1944 CAB BLM 

CCFC Master Exhs. P2055



Construction of the
Psychological Child

Child and the Law

I looked at the kids for a moment. were not something
new. They were something very old, without family, or culture;
prehistoric, deracinated, vicious, with no more sense of another's
pain than a snake would have when it swallowed a rat. I'd seen
atavistic kids like this before: homegrown black kids so brutalized
by life that had no feelings except anger. It was what made
them so hard. They weren't even bad. Good and bad were mean-
ingless to them.

Robert B. Parker, WalkingShadow,1994

JUVENILES, JUSTICE, AND PSYCHOLOGICAL
KNOWLEDGE ABOUT CHILDREN
On October 13, 1994, in a crime that shocked the country because of
its callousness and the of the perpetrators, two boys-one ten
and the other eleven-dangled a five-year-old boy, Eric Morse, for
five minutes off the roof of a fourteen-story building in Chicago 
before dropping him to his death. The older boys tortured and killed
the younger one because he would not steal candy for them. 

What is the appropriate course of action for society to take with
respect to such children?

Long before modern clinical psychology entered the picture,
the American legal system between children and adults
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in assessing responsibility for criminal acts. When children are 
accused of crimes it is thought necessary to assess their maturational
competence to stand trial and to determine the appropriate legal
consequences of the crimes for children of different maturational 
levels.

It is generally believed that children below a certain age do not
have either the necessary thought processes or the knowledge to
appreciate their criminal actions, and that children under a partic-
ular age can have their criminal behavioral tendencies eradicated by
psychological treatment. The assumption is that most children, 
unlike most adults, can be rehabilitated; they can be taught to be
better people, to return to society as full, productive, noncriminal 
citizens.

For children, the legal issue of the possibility of psychological
rehabilitation arises not only in the context of sentence, but also in
the initial determination of competence to stand trial. Under
common law, a child under the age of seven is conclusively presumed
incapable of knowing the wrongfulness of crimes. From ages seven 
to fourteen, there is a presumption of incapacity that can be rebutted
by clear proof that the child appreciated the quality and nature of
the acts. Again under common law, a child over the age of fourteen
is treated as an adult. Common law has, until rather lately, applied in
most states, subject to statutory age changes from state to state. In
most cases juvenile defendants under the age of eighteen are 
processed under juvenile delinquency statutes that are set up to
implement the rehabilitation of the juvenile. Juvenile court, how-
ever, can waive jurisdiction, and authorize the trial of a child under
eighteen as an adult. 

If a forensic evaluator thinks that a young offender can be reha-
bilitated by psychological treatment, then the child is tried not as an
adult but as a juvenile. This often means, depending on the state, that
he or she will be out of custody at age twenty-one after serving time 
in a youth facility, which is essentially a locked hospital.

Where this determination is not a matter of statute, courts turn
to psychologists to judge whether a particular child understands his
or her crime-if that child is competent-and/or if that child can be
rehabilitated by psychological counseling.

Can psychologists tell the court whether the ten- and
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year-old boys from Chicago who deliberately dropped the five-year-
old child to his death from the roof of a fourteen-story apartment 
house are capable of understanding that their action was wrong?

According to Don Terry, in a story in the New Times of Jan-
uary 30, 1996, the younger killer had an IQ of 60 and the older one 
76. Mr. Terry, in reporting these scores on the front page of his
paper, is apparently suggesting that the boys were either too stupid or
too immature to understand the nature of their crime. Is
that really what intelligence test scores of 60 and 76 reveal about
these children? Or about anyone else with such scores?

MATURATIONAL COMPETENCE
How do psychologists tell if a child has the necessary competence to
understand the nature of his or her criminal actions? How do psy-
chologists determine, for example, whether a six-year-old child who 
attempted to kill a newborn baby actually understands the concept of
the permanence of death? Do psychologists have any special knowl-
edge unavailable to courts and the public on the mental abilities and
general knowledge of children of different ages? Yes, they do, but not
as much as they say they do. 

Intelligence Tests 
When forensic psychologists are asked to evaluate the maturational
competence of a child defendant, they often give the child an IQ test.
IQ tests do perform fairly well at predicting academic performance in 
school. Since these tests are at bottom general knowledge tests-with
age norms-the psychologist is simply determining whether the
child has more or less general knowledge than other kids of the same
age. And of the same racial background. Different ethnic groups have
different IQ norms for how well children of different ages perform,
on the average, on the tests, so any such evaluation must be inter-
preted relative to the child's own ethnic group. 

Does giving the ten- and eleven-year-old children from Chicago 
such standardized intelligence tests tell the courts anything about 
whether they are capable of appreciating the wrongfulness of their
act?

No. It does not. It showed that both boys perform on the IQ
test at a significantly lower level than their age and race peers, but it
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tells us nothing about their understanding of their crime.
To make that judgment, any psychological professional would 

have to do what any nonpsychologist would have to do-talk to the
boys extensively, in their own idiom and age-appropriate language;
talk to their teachers; and then wing it.

It is hard to imagine what people expect in this line from psy-
chological tests. Do they expect a test of whether the boys knew that
holding a child off a roof fourteen stories up and then dropping him
would kill him? They knew that. Even the terrorized five-year-old
knew that as he screamed and struggled. Whether it was wrong to
do such a thing? They knew that. They did not invite the little boy's
mother along. Whether they had the emotional maturity to control
their actions? What does that mean? Murdering a child at the age of
ten is not the same thing as throwing a tantrum at two, although I
am sure some child psychologists can be found to say that it is.

A California case in April 1996 involved a violent act by a
year-old boy that provoked analysis seemingly from half the clinicians
in the country. The boy pulled a four-week-old baby from his crib
and beat him nearly to death with his fists and a stick. The baby now 
suffers severe brain damage. The prosecutor, Harold Jewett of
Contra Costa County's juvenile division, was quoted in the New
Times that April as saying, "The minor knew what he did was wrong,
and he did it anyway" and should thus carry for his
crime" (Goldberg, New Times,April 26, 1996).

The young assailant was initially charged with attempted
murder, but the charges were first reduced and then the prosecution
was suspended after three psychiatrists evaluated the boy. They
diagnosed him with various cognitive disabilities, including atten-
tion deficit disorder, that would make it impossible for him to con-
tribute to his own defense or understand the trial proceedings. He
has been "sentenced" to live in a group home under strict supervi-
sion and with intensive counseling from a psychiatrist and child spe-
cialists.

These same psychologists will no doubt tell you that even in
cases in which a child was mature enough to understand his or her
action and its consequences, and controlled enough to that
action deliberately, the child can still be turned around if only the
child receives enough psychological counseling. 
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RUINED LIVES AND REHABILITATION

Charles Huffine, a child and adolescent psychiatrist for the 
past 20 years, says that before sentencing, child criminals 
should undergo some evaluation judges and mental health 
professionals, to winnow the untreatable from those who do
respond to therapy.

"I have a certain sympathy for the societal belief that there 
are some violent offenses that are so heinous, so horrific, they 
ruin a child's life. I am in favor of consequences for bad acts . . .
But to throw some of these kids in a garbage heap of humanity
without an assessment is wrong. Kids can get into a lot of
dumb things that don't necessarily predict adult pathology"
(Rachel Seattle Post February 6, 1996).

When Dr. Huffine says some violent acts are so bad that they ruin a
child's life, he is not referring to the dead child here. He is referring
to the killers.

So what do psychologists do when they are asked to make a 
determination of amenability to rehabilitation in the case of a child?
They do the same thing the rest of us would do. They look at the 
child's family history and make a prediction informed by demo-
graphics. For example, children of intact families have a statistically 
lower prevalence of criminal conduct than do children of
parent families, so a child from an intact home gets points toward
higher probability of rehabilitation.

They also look at a child's past conduct as a predictor of prob-
able future conduct, because everyone knows that what one has done
before is the best predictor of what one will do in the future he
got good grades for the last six years, so it is likely that he will get
good grades in the next six years). Nothing is a perfect predictor, but
these factoids are how we-all of us, psychologists included-make
our best bets. 

Psychologists, like the rest of us, also look at the nature of the
particular crime the child committed, and the more horrific the crime,
the more pessimistic they feel, the more so as the age increases. 
This assessment is rather problematic-as are all pretrial evaluations 
that weigh the significance of the crime-because the child before ma1 

Cal. Coalition for Families and Children v. San Diego County Bar Ass'n 
13 cv 1944 CAB BLM 

CCFC Master Exhs. P2060



C O N S T R U C T I O N O F T H E P S Y C H O L O G I C A L C H I L D

has not yet been convicted of any crime, yet the nature of the crime
and the criminal intent strongly affect the psychological evaluation.

The 200-Pound Child and the Neighbor Lady
Edward O'Brien is the fifteen-year-old in Massachusetts accused of
murdering a neighbor by stabbing her some ninety-six times. His
court-ordered psychological evaluator, Dr. Richard Barnum, no joke
intended, described O'Brien as an undeveloped teenager (he meant 
emotionally, since the accused was six feet four inches tall and weighed
well over 200 pounds) who was a good candidate for rehabilitation.

This conclusion was based on school
extremely poor-on anecdotes from teachers and family friends, and 
on the doctor's interviews with the boy, who refused to discuss the
crime with this psychological evaluator. 

A teacher and a coach said he was a nice boy. So what? Every kid
in the country accused of a hideous crime seems to have innumerable
neighbors who say things like "He seemed like such a nice boy," "He
was always so nice to my Stevie," and "He was just about to turn his life 
around by graduating from high school and getting a good job." Right.

What do foolish anecdotes have to do with whether Edward 
O'Brien will be a danger to the public or whether he will respond to
psychotherapeutictreatment? Nothing. Will he stab another neighbor 
to death? Or, next time, a stranger? Just going with the odds, the
answer is no. Most murderers kill only once, so if O'Brien is like most,
he's finished with murder. But most murders make somewhat more
sense than this vicious, relentless slaughter of a helpless woman by this
six-foot-four-inch, 200-pound teenager. Who can understand that?
Most ordinary people shake their heads at something like that and say,
"There must be something goofy going on in his head."

That's what Dr. Barnum said too. He actually hedged his bet on
the question of future dangerousness. The newspaper article de-
scribing testimony says, "The report states that if it is
proved O'Brien had a 'consuming preoccupation' with [the victim]
that led to a vicious attack, it's reasonable to conclude that 'this sort
of preoccupation might be expected to recur' (O'Brien, Boston Globe,
December 29, 1995). That means if something goofy in his head led
to the attack, then it's reasonable to conclude that something goofy
might happen again. Brilliant. 
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Presumption of innocence aside, what special professional 
expertise allowed the doctor to reach this careful conclusion? What
special knowledge did he possess that you and I do not have? How
many psychological studies do you think there are of adolescents who 
stab their neighbors some ninety times? 

There are none, of course. This is the kind of crime that just
does not happen very often, thank God. Anyone, you or I or the
court's psychologist or highly paid defense experts, would be relying
on exactly the same level and amount of information and intuition in
concluding whether this young killer could be straightened out and
set on the right path. Your guess is as good as mine. Your guess is as
good as that of the official psychological evaluator. 

We have already seen that psychological evaluators cannot pre-
dict who will do what in the future, not even who will be violent and 
who will not, so whom do these well-paid professional evaluators of a

amenability to rehabilitation think they are kidding? 
Two of the doctors at pretrial hearing testified that

whether Edward provided investigators with clear, accurate, and con-
sistent accounts of his actions should be taken as an indicator of his
probable responsiveness to psychotherapy. Their thinking apparently 
is that it is easier to turn a truthful boy from the path of multiple
murder than a lying defensive one.

This isn't science. It is a farce. Child clinicians do not make
their evaluations and recommendations based on sound psychological
science. They make them out of the liberal philosophy that views
both children and criminals as victims of their families and of society,
and the child criminal doubly so. 

Court-ordered psychological evaluations of children generally 
find that nearly all of the child criminals are not sufficiently mature to
stand trial as adults, and, second, and not surprisingly, that nearly all
of these children are amenable to psychological treatment as well.
(Whenever psychologists are asked whether psychological counseling
is a good and needful thing, they say yes. Naturally.) With such a cul-
tural philosophy, what else would they find? 

Psychologists cannot make "expert" determinations of whether a 
child can be rehabilitated, of whether a child will be responsive to psy-
chotherapy, any more than they can make "expert" judgments about
children's capacity to understand the crimes of which they are accused.
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If society feels that such determinations are necessary and useful to its
ends, then laypeople must bite the bullet and make those determina-
tions themselves without the spurious assistance of pseudo-expertise.

The Ineffectiveness of Psychotherapy with Children 
The ten- and eleven-year-old boys in Chicago who dropped the
year-old boy off the roof to his death because he would not steal for them
were sentenced to detention until the age of twenty-one.

With their attorneys and advocates insisting on intensive psycho-
logical counseling for the boys instead of punishment, the Department 
of Corrections officials assured everyone that psychiatric treatment will
be available to these "troubled" children, and the judge in the case
demanded that she receive a detailed treatment plan within two months.

Why? What is the point? 
Psychotherapeutic treatment cannot ameliorate even the quite

mundane problems of ordinary children who seek help on their own
or because of their schools or parents. What possible chance does it
have to "cure" a disregard for life so callous that it resulted in the 
murder of a small and helpless younger child? 

It sounds good to say, "Oh, my gracious, those kids need help.
We have got to get them some help. Get them into counseling." But
it is all romanticized, politicized nonsense. There is no therapy that
cures juvenile murder disorder. For children there is no evidence that
therapy works even as well as talking about sports. 

In a 1992 review of child therapy both in clinical trials and in 
professional settings, John Weisz, Bahr Weiss, and colleagues found
that in naturalistic therapy settings, child psychotherapy has not been
shown to have any at all either from the point of view of simple
statisticalsignificance or actual clinical effects on the mental health of
children. That means that we actually have no evidence, not even
weak evidence, that child therapy, recommended every advice
columnist in America and required by our judges and courts across
the land, works at all.

"What Works" in Juvenile Treatment Programs

Lloyd is an art and therapist at a Department of
Youth Services secure treatment facility in Westborough,
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[Massachusetts,] a home for violent adolescent offenders. She 
teaches young rapists to glimpse their own frightened souls in
the heart of a rhymed stanza. She gives tough, seemingly
impenetrable gang members permission to paint their own
fears. No one judges. No one accuses. But everyone learns. 
(Smith, Boston Globe, May 24, 1996)

There are dozens-thousands-of treatment programs for 
juvenile offenders. Anyone involved in the juvenile justice system,
when asked about the effectiveness of these programs, will tell you
that, sure, some of them are not very effective, but that is not true of
all of them. Just recently, in October 1994, the Department of Justice
published a big report, a guide to "what works." How could they do
that if there is no evidence that rehab programs for young criminals
work? Good question.

Anyone who seeks objective information on the effectiveness of
all those compassionate, taxpayer-funded,child rehabilitation programs 
would do well to contact the Department of Justice to request a copy of
that report, What Works: Promising Interventionsin Juvenile Justice.

The naive might believe that a report on juvenile offender treat-
ment programs entitled What Works might actually be an evaluative
study of the outcomes in terms of recidivism, future schooling, and 
later employment of the youths served by these rehabilitation pro-
grams. It is not.

N o objective or statistical evaluative analysis whatsoever went
into the report. As the principal investigator, Imogene Montgomery,
put it:

Limited in our efforts to conduct an extensive evaluation of
each program, we designed a research methodology that first
identified essential components of effective programs. . . . We
then asked 3,000 experienced judges, court administrators, 
and chief probation officers to nominate and rate programs
they had recently used. We then sent surveys to the adminis-
trators of the nominated programs. The results of our efforts 
comprises Works, a program directory that contains 425
nationally nominated programs. (Montgomery, Malloy,
Adamcik,Toner, and Andrews 1994, p. ix)
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It is clear that it is not just clinical psychologists who don't 
understand science.

What is the likelihood that program administrators who
received a survey from the Office of Juvenile Justice and Delinquency 
Prevention asking them to evaluate the programs that provide them 
with a living would send back the questionnaire saying their pro-
grams were a waste of time and taxpayers' money? Zero.

Program administrators, when asked to evaluate their own pro-
grams, repeatedly reported that the programs were working quite 
well for an important number of troubled youths. They communi-
cated these findings to the Deparunent of Justice, which put them in 
its report on Works in the kid rehab business.

Many program administrators failed to provide the Justice
Department with the requested information on costs, but calculating
from the data that were made available, for programs based on psy-
chological counseling (individual, group, or family counseling) of the
offenders, the average stay is about ten months, and the average cost
per day is about $115 per child. That works out to about $34,000 per 
child to rehabilitate the child through psychological counseling. This
despite the fact that psychotherapy has never been shown to work
with children.

Thirty-four thousand dollars per child across ten months times 
the thousands and thousands of youths remanded to these programs 
is far too much money to throw away through this hall-of-mirrors
exercise in intellectual dishonesty.

Judges believe in the value of these programs because they sen-
tence children to them, and no judges in their right minds would do
that if they had not been given reason to believe in their value by the
people who administer and evaluate them.

Probation officers likewise rely on the psychological profes-
sionals who make their livings in the youth rehabilitation business.
And those psychological professionals will be the last to disparage
either the effectiveness of the treatment programs or their own
skill at evaluating and effecting the rehabilitation of youth
offenders.

We continue to believe that this kind of treatment works, and 
our related desire to treat children as less responsible for their actions
than adults leads to other problems as well.
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T H E MYTH OF COURTROOM TRAUMA
news reports are filled with accounts of trials where the judge

has befriended the young accuser, dropped judicial ropes in favor of
less formal raiment, and allowed the child to testify with his or her
psychotherapist seated up on the witness stand, holding hands with 
the alleged victim. 

The particulars of any individual case aside, are setups like these
fair trials? In a fair trial, the prosecutors would be trying to prove to
the judge and the jury that the child was injured or kidnapped or
whatever and that the defendant was the perpetrator. The court itself,
and the judge of that court, is not supposed to take a position on guilt 
or innocence until the evidence is heard.

But what is happening in cases involving children accusing
adults of terrible things? Why are psychotherapists seated up on the
witness stand holding hands with the children? Because
child psychologists-who must know-say they should. 

The child psychologists on whom the courts rely have numerous
ideas for helping supposedly fragile children navigate the legal
system. Several of the proposals are designed to spare children the
supposed trauma of testifying in court face-to-face with the people
they have accused. One proposal is that children should be allowed to
testify on video, another that children should testify in the judge's
chambers, or behind some kind of screen, or via closed-circuit televi-
sion. It is suggested that children not be called to testify at
all, or if called to testify that they not be subject to cross-examination.
In the flurry of proposals to protect children from alleged testimonial
trauma, the memory of the child testimony in the Salem witch trials 
seems to have been lost to the mists of time.

In the interests of further protecting children from courtroom
trauma, some judges have invented other novel trial procedures. In
the Massachusetts trial of Fells Acre day care worker Gerald 
rault, Judge Elizabeth Dolan removed her judicial robes during the 
trial and, in her street clothes, sat down next to the children who
were seated in front of the jury box flanked by their parents, who
served as a screen between the children and the defendant.

The idea behind all these protective procedures is the under-
lying psychological assumption that children will be severely trauma-
tized by open court testimony and cross-examination, that confronting 
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the accused face-to-face, and being challenged by a defense attorney,
will subject the child to a trauma as great if not greater than that of
the original experience.

Research and Reality
How do psychological experts know that testifying in court trauma-
tizes children? They don't; they just think it does. Their clinical
intuition tells them so. Is there good, solid research to support the
belief that testifying in court damages children psychologically?No.
Is there good, solid research to support the belief that testifying in
court is worse for a ten-year-old than for a twenty-year-old? Is
worse for a child than for an elder? That a ten-year-old child 
recounting molestation will be more "damaged" than a twenty-year-
old woman recounting rape, more damaged than the frightened
eighty-year-old terrorized and beaten in a home invasion? No, no,
and no.

Let's be clear about this. in court about something 
horrible that somebody terrible did to you is a lousy, rotten experi-
ence. It is extremely likely that it will make your heart race and your 
blood pound and the sweat pour off you. You may well have horrible
nightmares. You will drag your feet into the courtroom, avoid the
eyes of the defendant, and feel diminished and cheapened by the tac-
tics of the defense attorney. This is true whatever your age. There's
no way around it. 

It is perfectly reasonable that parents and prosecutors and
courts-even psychologists-want to spare children the unpleasant
experience of in court. But in their quest to spare the chil-
dren, they have further sabotaged the entire trial process.

Traumatizing Our Justice System
Protecting a child from the supposed trauma of confronting and 
accusing an alleged perpetrator in court presupposes the guilt of the
accused; protecting the child from the defendant presumes that the 
defendant is guilty of the crimes before the trial is heard. The whole
trial is a sham.

Are psychotherapists seated next to witnesses supposed to be
invisible to juries?Are jurors supposed to be unaware of their suppos-
edly protective role? Are they supposed to disregard as irrelevant to
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guilt or innocence the supportive behavior of parents and judge? Is
there a standard bench instruction to that effect?"The jury will disre-
gard all of the extraordinary measures taken to protect this innocent
child from that dangerous and guilty defendant"?Of course not.

An assessment of the guilt of the defendant is the reason for the
trial, but the whole arrangement tells the jury that the defendant
cannot be innocent. It tells the jury that the defendant hurt the child
before and is likely to hurt the child all over again in the courtroom.
Are jurors presented with such biased trial procedures even capable of
considering the idea that the accusations may have come not from a 
basis in fact but from overzealous prosecutors or even from the sup-
portive psychotherapist-an increasingly common occurrence these 
days? How could they be when the judge has made it clear that he or
she believes that the child must be protected from traumatic 
contact with the guilty defendant? 

What does this do to the of the defendant to a fair trial, to
the presumption of innocence, and to the assumed impartiality of the
judge? It completely obviates them. The trial is biased, the defendant
is presumed to be guilty before the prosecution has even begun to
make its case, and the judge has already reached a judgment before 
the trial even opens. All of this because psychologists convinced the
courts on the basis of nothing more than myth that children are per-
manently damaged psychologically by against accused
abusers in court. 

There is no reason to believe that appearing in court as a victim,
a or a subject of dispute will traumatize a child. There is con-
siderable reason to believe that the extraordinary measure undertaken 
to protect children this hypothetical trauma has severely trau-
matized our justice system. The myth of courtroom trauma for chil-
dren does not exist on its own. It derives directly from the broader
clinical myth, the myth of the fragile child.

MYTH OF THE FRAGILE CHILD
The myth of the fragile child derives from the core clinical belief that
individuals are created, essentially, by the forces acting upon 
principally parents, but also the larger society-and that the process
of formation is fraught with peril for the child. Almost anything can
and does go wrong. The smallest mistake on the part of the caretaker
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forever damns the child in some indefinable way. Clinicians hold that
the fate of the child lies in the hands of the caretaker, but the grip of
the parental hand on the child's collar of fate is about as sure as a
grasp on water.

The overwhelming majority of clinical psychologists believe this
myth to be true in the absence of any evidence that it is so, and, 
indeed, even in the face of evidence that the opposite is true.
Research shows over and over again the resiliency and adaptability of
children even in the face of horrific-if all too
ences like war, mutilation, starvation, loss of family, destruction of the
home, and so on.

Even brain functioning in young children is quite adaptable. 
Children quite often recover from brain injuries that leave their
elders impaired for life. We don't get less vulnerable to mental injury 
with increasing age, we get much more so. Resilience is a character-
istic of youth.

So why do the child clinicians have such a different view of the
vulnerability of children to psychological injury? Part of the answer
may be that the children clinicians see every day are children who
have been noticeably hurt by something in their lives, children who
for one reason or another are having trouble functioning well at
home or in school or in the larger community. A steady diet of hurt
children might well make one feel that all children are fragile crea-
tures who are easily hurt.

How did psychological experts get courts and lawmakers to
believe the myth of the fragile child? That was easy. Judges, prosecu-
tors, attorneys, juries, and parents-we all live in the same culture,
and because we do, we all buy into these same psychocultural myths.
We all buy into the belief that "children"-legally defined-are not
responsible for their commission of criminal acts however vicious or
violent, that legal children are indefinitely malleable and can easily be
rehabilitated the trained professional, that "chil-
dren" can and will be irreparably traumatized in court-that even

can shatter the glass of their psychological being, and that
all children at bottom are essentially as fragile as glass.

We believe these and the ramifications for our justice
system have been extensive.

The worst myth that has been perpetuated through the
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unremitting offices of the professional psychologist is that not only
are forensic evaluators-in their various guises of social worker, child
psychologist, and psychiatrist-specially trained to unerringly detect 
what is good or bad for the minds of children, but that they have as
well the power to read those minds, to peer into the souls of children,
and to see their certain pasts and their likely futures.

Preying on the understandable fears of parents and concerns of
justifiably interested social makers, professional child evalua-
tors have been not only greatly but uniquely empowered by our leg-
islatures to "advise" our courts-with an iron hand-on the
determination of any and all facts relating to children as victim or as
witness.

MYTH OF THE WHOLE TRUTH AND NOTHING
BUT THE TRUTH 
This extraordinary empowerment of the self-styled child expert has
had several serious consequences for our justice system. Police, pros-
ecutors, and judges are left with very little choice but to accept the
word of these experts about the psychological nature and functioning 
of any and all children, both generally and individually. Thus, we
have Larry Hardoon, a lead prosecutor in one of the Massachusetts
Fells Acre day care abuse cases, on national television, making the
unaccountable claim that children do not, cannot, and will not make
false allegations about anything even faintly sexual or, indeed, about 
any very important matters.

Why did he say that? Because the state-certified child psy-
chology experts told him it was so. He wasn't making it up. He was
relying on experts.

Are the experts right? Do children make false claims about
vitally important matters? Can they? Will they? 

Of course they will and they can and they do. 

Believe the Child Experts
Consider some of the claims children made in a few of the more 
prominent day care abuse cases that came to trial over the last dozen
years. Children in the Preschool case in California, under
the tutelage of social worker Kee of Children's Institute
International, accused various members of the
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family who worked at the school of killing animals; killing babies;
molesting children in hot air balloons, on distant farms, in ceme-
teries, and in tunnels under the school. Some of the nonexistent tun-
nels supposedly led to cemeteries. In the Little Rascals day care case
in Edenton, North Carolina, children accused center workers of
throwing children into shark-infested waters, taking them on trips to
outer space, and worshipping the devil. In the Massachusetts Fells
Acres case, pediatric nurse Susan Kelley reported on "disclosures"
from the children that they were attacked by a robot, forced to eat
frogs, and were molested by clowns, lobsters, and sharp pointed 
sticks.

Prosecutors took these cases to court because they were told by
child professionals that the allegations of the children were trust-
worthy. They were told that the children's statements had been sys-
tematically and reliably validated and their behavior carefully 
analyzed by the clinical intuitions of these selfsame experts who care-
fully interrogated the children using special psychological techniques
known only to the trade.

Everyone who is involved even peripherally with cases involving
allegations by children must read the 1995 in the Court-
room: A Analysis of Testimony by Stephen Ceci of

and Bruck of University. The authors do a
painstaking job of reviewing all relevant research on the subject of
children's testimony, including their own new research, and describe
clearly the types of conditions and techniques that can lead children
to make false accusations. Their position is objective and their tone
nonpartisan, but their research findings are undeniable. It would
seem impossible for any clinician having once read their research to
again make the statement that children do not make false claims
about a whole range of matters, including important matters like sex
and death.

The June 1995 issue of the journal Psychology, Public and
the Law also contains more than a dozen not-to-be-missed articles on 
the suggestibility of child witnesses. These two offerings, plus a host
of other related publications, leave no one any excuse for repeating 
the mythological nonsense that children are incapable of making any
statements that are anything short of the truth, the whole truth, and
nothing but the truth. 
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It is very strange. All parents know that children will make up
stories about anything, yet when it comes to flamboyant ritual abuse
allegations, parental awareness of reality is blanked by a red curtain of
fear and anger and horror. 

It is quite easy to understand why parents depend on the expert
opinions of child psychologists to them judge what did or did
not happen to their children, just as it is quite easy to see why prose-
cutors, police, and judges rely on the word of these experts. It is
even easy to understand why the media welcome flamboyant allega-
tions involving youngsters-it sells. But why do so many clinicians
believe absolutely in the unfailing veracity of children? And believe
me, they do.

(It should go without saying-but in today's highly charged cli-
mate it does not-that there are countless children whose accusations 
of abuse are completely, tragically true, and unknown numbers of
children who do not speak up because they do not know what to say,
or they don't know who will help, or they do not think that they will
be believed. It should also go without saying that belief in hot air bal-
loon and cemetery tunnel molestation is prima facie evidence of a
serious problem in an adult'smind).

Why did the psychoexperts who interviewed the children in 
these cases believe so many utterly outlandish and physically impos-
sible allegations? Their wholehearted acceptance of the children's
claims is entirely different from the metaphorical belief accorded by
clinicians to their unhappy adult clients who claim-with no phys-
ical evidence whatsoever-that as teenagers they were repeatedly 
raped and forced to bear infants used as sacrifices in Satanic abuse 
rituals, that their brothers had testicles surgically removed for ritual 
use, that disinter and hack up corpses from grave-
yards, and so on. Adults who make such claims may be experiencing 
a "personal, subjective reality not shared by others," clinicians say,
but the equally outlandish claims of the children are as real as
real gets. 

Clinicians believe the claims of children because they believe
that children cannot lie about vitally important matters like sex or
death or mutilation. Moreover, they believe that they cannot be led 
to make false allegations about such crucial matters either. 

Is that true? Can children be led to make false claims about
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something as intensely personal as, for example, an injury to the self?
Sure they can.

In a . . . series of studies, Dr. Ceci and Dr. and their col-
leagues asked several classrooms of preschoolers to remember
things they really had experienced, such as an accident requiring 
a doctor's visit and stitches. They were also told to think of
events that had never happened, like a hand caught in a
mousetrap and having the trap removed at the hospital.

Once a week an interviewer asked children individually
about both events. When a child said that an imaginary sce-
nario like the mousetrap accident had happened to her, she 
was asked about details, such as what she was wearing when 
she went to the hospital and who went with her. . . . the
seventh week, about half were claiming they'd been hurt by
mousetraps. Not only that, but some of the stories were as
detailed, coherent, and emotional as true recollections.

These experiments show that suggestive questioning about
events that never happened can contaminate young children's
memories with fantasies. In the real world beyond the psy-
chology lab, Doctors [Stephen] Ceci and Maggie Bruck sus-
pect that the same thing happened to children in the day care 
scandals.

In [another] one of their experiments several preschoolers 
got a routine checkup from a doctor who avoided touching
their genital areas. All the children were then asked to show
how they'd been examined by the doctor, and they were given 
dolls with sexual parts to help them explain. In response,
many said they had been touched sexually. Some hit the dolls'
penises, vaginas, and anuses, or stuck spoons into the orifices;
they said the doctor had done the same to them. When chal-
lenged, one continued to vehemently insist that the doctor 
had touched her abusively. Playing with the anatomically
detailed doll had apparently altered her memory. (Nathan,

April 1996, p. 14) 

In another study they call "Misled Preschoolers," Ceci and his
colleagues looked at the effects of both negative stereotyping and 
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gestive questioning on children's reports of events. They found that
three- to four-year-old children were quite accurate in reporting what
did and did not happen during a particular event at their
the visit of a strange adult named Sam Stone-when completely neu-
tral techniques were used by adults to query the children.

But when the young ones were subjected to both repeated, neg-
ative, stereotyping and to suggestive questioning, 72 percent of the
three- to four-year-olds reported that they had seen "Sam Stone" commit

acts he did not infact commit.
When challenged, most, but by no means all, of the children in

these groups backed off from the false allegations (Children Today,
Ceci and de 1993).

Getting a hand caught in a mousetrap, being abused by a pedia-
trician, seeing a strange adult damage a book and a toy-these are
claims not that dissimilar from those being made by children in their 
testimony in our courts every day.

These researchers explain that although there are no reliable
figures on the number of children who end up participating in family
court or criminal justice proceedings, an extrapolation from some 
recent New York State data to the entire nation suggests that this
number could be in the vicinity of 100,000.

If one adds to this 100,000 figure the large number of non-
abuse cases that result in children participating in court pro-
ceedings as witnesses to domestic violence, road 
accidents, playground injuries], then their participation in the 
legal system rises considerably. Thus, it has become common 
to see young children providing testimony in a range of cases,
from custody disputes to felonious murders. (Ceci and de 

1993, p. 5)

It is very important that we understand the limits of children's
testimony, particularly their vulnerabilities when they are subjected to
adults with an agenda. 

Human Lie Detectors
Are clinicians human lie detectors? Do clinicians believe the claims of
children because they have a special capacity to tell when children are
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telling the truth and when they are not? My undergraduates say that
experienced clinicians would know if children were lying. Are they
right?

To find out just how good clinicians are at detecting the truth, 
Ceci and his colleagues showed the "Sam Stone" story videotapes of 
children, fabricating or telling the truth about various things, to more
than one thousand psychological experts, and asked them to pick out
which was which. How did they do? Was there an impressive display 
of unerring human lie detection, making any future machine obsolete 
before it even sees the light of day? Au contraire.

Ceci and de explain:

Some researchers have opined that the presence of perceptual
details is indicative of true memories, as opposed to confabu-
lated reports. In this study, however, perceptual details were 
no assurance that the report was accurate. In fact, it was sur-
prising to see the number of false perceptual details children
in the stereotype and suggestion condition provided to
embellish the non-events claiming that Sam Stone took 
the teddy bear into a bathroom and soaked it in hot water
before smearing it with a crayon].

So strikingly believable were their reports that we pre-
sented videotapes of these interviews to researchers and clini-
cians who work in the area of children's testimonial
competence to see if they could discriminate erroneous
reports from accurate ones. 

We did this at two recent conferences [the American Psy-
chology-Law Society Biennial Meeting, San March
15, 1992; and a NATO Advanced Study Institute, Italy, May
19, The results were the same at both conferences:
The majority of the audience got it wrong-very wrong.

The audience was shown the videotapes of the children 
giving free narratives during the final interview. were
instructed to watch the tapes carefully and decide which of
the children was the most accurate, next most accurate, etc., 
and to rate their confidence in the accuracy of each of the
child's statements. They were not told whether the children 
saw Sam Stone do things, but were asked to decide for
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selves which of the things that were alleged by the children 
actually transpired during Sam Stone's visit. Since so many of
the children claimed that Sam ripped the book and/or soiled
the bear, most of the audience assumed that these events must
have transpired, otherwise they found it hard to imagine how
so many children could make the same incorrect claim.

Experts who do research on children's testimonial competence,
provide therapy to children suspected of having been abused, and
conduct law enforcement of child victims, all failed to
detect which children were accurate and which were not, despite
being in their opinions. The children's reports would
fool anyone who thinks that it is easy to detect a young child's
false report, contrary to claims from some quarters. The
reason is that, unlike the typical study in which a child is pre-
sented a single erroneous suggestion, these children received
persistent and intense suggestions that built on a prior set of
expectations stereotype).

We believe that this ingredient is more similar to what
transpires in some actual cases; it is common for child wit-
nesses to be interviewed many times prior to being given a
formal, videotaped interview with anatomical dolls, or to 

in court. This is the first research to examine over long
periods of time the effect of persistent, erroneous suggestions
that are consonant with children's expectations.

Thus, the procedures we employed occur, albeit in altered
form, in actual therapy sessions and law
[child protection services] interviews. We patterned our exper-
imental manipulations after materials that we have collected
over the past decade from court transcripts and therapeutic
interviews. (Ceci and de 1993, pp. 5-6; italics added)

The experienced psychological experts were worse than chance
at detecting when the children were lying. Worse than chance! How
could anyone be worse than chance? Only by believing that children
tell the truth, no matter what they say.

Belief may be the default value that makes our society function,
but it is a serious roadblock in the pursuit of scientific impartiality, 
not to mention a little short on reality testing. Our parents lie to us,
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our children lie to us. Our teachers lie and our students lie, and so do
our patients. We believe them all. Most of us are reluctant to admit
we can be suckered, but we know in our heart of hearts that it is so.
Clinicians believe in their heart of hearts that it is not so, that no one
can sucker the trained psychotherapist. They are wrong. 

What do clinicians do when they are confronted by a child's
allegations so bizarre that no clinician-except perhaps the space
invader specialist from Harvard-and no parent who was not also
completely delusional, could possibly believe them to be true? To the
rest of us, patently false allegations would suggest that the child was
not telling the truth, the whole truth, and nothing but it. Not to the
clinician.

Psychological Trauma Tales
Psychologists rush in to explain that fantastic, unbelievable stories are 
the way children deal with trauma. Their psychological trauma tales
are as inventive and as insubstantial as those of the imaginative chil-
dren. They strongly resemble in their ad logic the creative inven-
tions of defense experts called upon to defend the indefensible-like
the Larchmont murder of the two innocent, helpless strangers.

Clinicians offer scenarios like these: The child will invent a
clown or a robot to distance himself from the immediacy of the trau-
matic event. The child will embed his or her terror within the context
of a less frightening, more familiar fantasy a trip to outer space or
Halloween-inspired cemetery stories. Floating in a hot air balloon is
just a metaphor for dissociation. For a child, penetration with knives
and sticks is just a psychological metaphor. And so on, and so on.

Is there any evidence that these creative fictions of the clinician
are true? None at all. But the lack of evidence is not noticed by the
clinician. The surface plausibility, given cultural psychological assump-
tions, makes for a good and convincing story. Nothing more is needed.

How can any court let a clinician sit up on the stand, spin
these yarns, and claim to be able to read children's minds infallibly? 

"Penises Are Gwoss"
The right mind-set can create criminally damaging evidence from the
most innocuous of children's conversation.

"Penises are
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That was out of the mouth of the five-year-old daughter of
friends. Now where might that have come from? There are four 
males in her house, so there are several possibilities. Maybe I
prompted it. I brought home so-called anatomically correct dolls to
see how she would react to them. She immediately said, "That's a boy
and that's a girl." "How do you know?" I asked. She reached down
and grabbed the male organ and said, "Because he has a penis. Boys
have penises." "How do you know?""Because my daddy has a penis.
I've seen my daddy's." Was that true? And is the sight of a penis suffi-
cient to prompt the comment that penises are gross? 

Several days before the comment was made, both the little girl 
and I had been subjected to an eye-level view of my dog's penis.
Remy-the dog-had been sitting at the top of the stairs on which
the child and I sat, partway down, putting on our boots before going 
outside. The dog sat, utterly unconcerned, quite unaware, as his penis 
moved rhythmically in and out of its sheath as he breathed. One
might say that it was kind of gross.

Was it the dog that prompted my neighbor child's remark? Or
the absurdly appended Raggedy Andy dolls? Who knows? Maybe 
other children in her preschool told her penises are gross. Maybe her
eight-year-old sister told her. Maybe "gross" was her word of the
week. Who can say? Not you. Not I. Not any "child psychologist."

However, put this little conversation in the mind of child psy-
chologists with agendas-financial, emotional, or political-and you
have real trouble. They can take such utterly innocuous stuff and
destroy families, reputations, and lives.

Parents and prosecutors have little choice but to believe that the
professional child expert knows what he or she is doing, that the 
expert must indeed have trustworthy instruments and highly trained 
skills for determining reliable statements and evidence of crimes wit-
nessed and suffered by children. They do not.

Some of these professionals delude themselves into thinking
that they have a special gift for the task they have undertaken. Since
so many clinicians believe absolutely in their infallible powers of clin-
ical intuition, they must believe as well in their intuitions about chil-
dren. Some of them too must deliberately stifle the doubts about 
their infallibility that must inevitably crop up even in the most credu-
lous and self-deluded mind. Sometimes too it seems that if people
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greatly fear a particular outcome-like letting a child abuser go
free-they will do anything to stop it.

Sometimes my students say, "Well, something must have hap-
pened there, so they must be guilty of something even if it is not sex
in cemeteries or hot air balloons." Andrew Vachss, an attorney in
New York who represents children, wrote in the November 3 , 1996,
issue of Parade that getting convicted is no big deal for an innocent
adult because the conviction can always be reversed. He did not him-
self volunteer to spend ten years in prison for the cause, but he had
no objections to others doing so as an acceptable level of damage col-
lateral to successful prosecutions of the truly guilty.

Seeking a greater good than justice is following a dangerous 
path.

And a Little Child Shall Be Led
Stephen Ceci and Maggie research shows clearly that many of
the questioning techniques of parents, psychologists, and professional
investigators can lead directly if not inevitably to false accusations. In
their book, they demonstrate that the beliefs and biases of inter-
viewers can strongly influence both the behavior of the interviewers
and the eventual statements of the children and that repeated ques-
tions can cause a child to change what has been said Why is this
man still asking the same question? I guess my answer must be
wrong). They show too that describing a suspect in stereotypically
negative terms (clumsy Sam Stone) or claiming that other children
made allegations can increase the instance of abuse claims, that the 
status or authority of the person doing the interviewing might bias
the content of what the child says.

Lastly, but very importantly since it is a common technique used
by clinical psychologists to "refresh" memory, the instruction to chil-
dren to think hard about or visualize an alleged event can bring that
event to life in the child's mind whether it actually occurred or not.

Ceci and believe that even quite young children can offer
valuable and reliable testimony if they are very carefully questioned
by adults who are both well informed of the dangers involved in
interviewing children and conscientious about avoiding them.

It seems undeniable that their work makes it clear that video-
taping the procedures of investigative professionals is essential both
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to protect the child-being involved in a criminal investigation is no
picnic for a child-and to avoid miscarriages of justice when chil-
dren's allegations are the basis of prosecution.

Moreover, it is a frightening fact that interrogations of children
can result not only in mistaken charges against adults but even in
having children confess to crimes they did not commit. In Boston, at
the end of 1996, a fire destroyed an empty factory and spread to the
adjoining neighborhood, leaving one hundred people temporarily
homeless. A nine-year-old boy was charged with arson on the basis of 
his "confession" following police interrogation.

According to police, the 9-year-old approached officers at the 
fire Tuesday night and told them he had seen three men

gasoline into the mill.
When he was taken to police headquarters for questioning, 

he allegedly made "incriminating statements," and was
charged with one count of second-degree arson in Providence
Family court.

But last night, [police] said that the investigation into the 
cause of the blaze had produced a witness who led police to
two 14-year-olds. (Lyons, Boston Globe, October 27, 1996)

Most professional child evaluators do not think that videotaping
interrogation procedures is necessary to guard against the intrusion of
the evaluator's agenda into the child's story. Why would they? They
have their clinical intuitions to guide their procedures in the pursuit of
truth. After all, they very seldom tape their therapy sessions either.

TRAGIC RELIANCE O N PSEUDO-EXPERTS
American society is taking needed and long overdue steps to safe-
guard children both by opening our eyes to the reality of child abuse
and by institutionalizing steps to prevent it. The reliability and
veracity of children as eyewitnesses to crimes both against them-
selves and against others is also getting a long overdue reevaluation. 

Where we have gone tragically astray both in our efforts to pro-
tect our children and in our efforts to engage them more fully as
effective witnesses in the criminal justice system is in trusting self-
styled experts-with their supposedly infallible intuitions-to take 
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over the responsibility of eliciting statements from children and of
"clinically"validating them for truth and falsehood in all particulars.

In court, these child psychologists offer as corroboration of chil-
dren's testimony their professional endorsement of the claims, based
on nothing more than the unquestionable validity of their intuitions.
It is the psychologists who make unsubstantiated assertions about the
vulnerability of children, the innocence of children, their veracity,
and their invulnerability to suggestion or coercion. It is the psycholo-
gists who are responsible for the suspension of rationality by our law
enforcement agencies in cases involving children as victims or wit-
nesses. It is the psychologists who have told law enforcement, prose-
cutors, and courts, who have told our entire judicial system, "Trust
us. We know what we are talking about when it comes to the minds
of children and you do not."

They do not know what they are talking about. 
Nevertheless, bombarded by an endless barrage of statements

and theories about the psychological nature of children, made with
absolute certainty and backed with every kind of professional seal of
approval, parents, teachers, and the entire family court system have
had little choice but to hand the affairs of this fragile, complex crea-
ture-the Psychological Child-over to the tender ministrations of
its creator-the child mental health professional. Sometimes it seems
that we not only tolerate the promulgation of this mythology as sci-
ence but beg for it and institutionalize it at every possible opportu-
nity. (Are attorneys all married to psychologists?)

we admit into our courts as experts those whose main 
claim to professional expertise is their admittedly anti-scientific intu-
ition guided by a psychopolitical mythology with intellectual founda-
tions akin to tea leaf reading, the concept of expert opinion becomes
a farce indeed.

Child advocates and sexual abuse specialists said yesterday
that a 10-year-old Hampshire boy] who commits such
acts [as the rape of children] may be reacting to overexposure
to pornography and adult sexual acts or the early onset of
puberty. (Ferdinand, Boston Globe, August 2 3, 1996)

onset For heaven's sake! 

Cal. Coalition for Families and Children v. San Diego County Bar Ass'n 
13 cv 1944 CAB BLM 

CCFC Master Exhs. P2081



W H O R E S O F T H E C O U R T

They added that most young perpetrators are reliving child-
hood trauma. "Kids don't learn these things unless they have
been perpetrated upon them," said Frances Belcher, executive 
director of the New Hampshire Children's Trust Fund. (Fer-
dinand, Boston Globe, August 23, 1996)

Interesting, is it not, then, that most abused children are female,
but most abusers are male? A farce indeed.

Turning to clinical psychologists to make judgment calls that
society deems necessary about children's understanding of crimes and 
the likelihood of rehabilitation does nothing but obscure the extreme
difficulty of making those judgments; it does not make the judgments
easier, more valid, or more reliable. It just makes them more comfort-
able for those who hand them off. We are all more comfortable if we
can believe that these tough decisions are made on the basis of some-
thing other than personal opinion. They are not. We've just substituted
the clinicians' personal beliefs for our own.

In Andrew Parade article, "If We Really Want to Pro-
tect the Children," he suggests that we hand over all the fact finding
about matters of child abuse to specially trained-and presumably 
infallible-child evaluation experts to an even greater extent than we
do now.

We need an objective "one-stop shop" system to avoid the
confusion that results from subjecting a child to a series of
interviews. All cases would be referred to a multidisciplinary
resource center which has no vested interest in the outcome
and which has the sole job of finding the facts. No party to
the case-be it prosecution, defense, a parent in a custody
battle or otherwise-would be permitted to control the inves-
tigation. A full and complete record should be made available
to all once it is finished.

God help us. Vachss has a touching faith in the neutral stance
and extraordinary fact-finding skills of forensic psychologists, 
although he shows no respect at all for the rights and responsibilities
of parents. He thinks that growing the professional child protection

to a size and power even greater than now will somehow not
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only further the cause of justice in America but protect our children
from harm. He could not be more wrong. We have done enough 
damage by abdicating our responsibilities as fact finders in these ter-
ribly difficult matters-designating fatally flawed and inadequate
pseudo-specialists to do the job for us. the error is sure as
heck not going to erase it.

Miscarriages of justice do matter, both to individuals and to
society.

In our fervor to save the children, we are simply damning our
society from another direction. Unexamined mythology, unwarranted
prejudice, and unanalyzed opinion of clinical psychology are bur-
rowing like termites into the foundations of the justice system of our
country, and they will topple it if left unchecked. 

Cal. Coalition for Families and Children v. San Diego County Bar Ass'n 
13 cv 1944 CAB BLM 

CCFC Master Exhs. P2083



In the Best Interests
of the Child

Parental Rights and 

In considering psychological factors affecting the best interests of
the child, the psychologist focuses on the parenting capacity of
the prospective custodians in conjunction with the psychological
and developmental needs of each involved child.
American Psychological Association Guidelines for Child Custody 

Evaluations in Divorce Proceedings, American Psychologist, 1994

CUSTODY WARS AND T H E EXPERT WITNESS
In a 1990 custody case in New York State the mother lost custody of
her five-year-old son after a psychiatrist, hired by the father, told the
judge that the mother incessantly demeaned the father, even in front 
of the child.

The mother's expert witness, also a psychiatrist, recom-
mended that the parties be given joint custody. Although he
alternately suggested that the mother be granted sole custody, 
he conceded that if such an award were made and the mother 
continued her barrage of negative comments about the father
in the child's presence, the child could become extremely dis-
turbed. H e further conceded that if the mother were awarded

she might interfere with the father's visitation of the
child. (Gage Gage, 1990)
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What is going on here? Nothing special. It is par for the course in 
modem custody fights. Every year, more than a million children under
the age of eighteen are affected by family dissolution. It is extremely
hard to determine the total number of these cases in which child cus-
tody is disputed because many cases-even those involving
appointed or parent-hired expert child evaluators--do not go to trial.
Nationally,it is certainly well into the hundreds of thousands.

Psychological professionals are hired by the warring mother and
father or appointed by the court-often both-to evaluate the worth 
of both claims and claimants, absolutely and relatively. In a national 
sample of judges who hear custody cases that come to trial after the
failure of bargaining between the divorcing spouses, 25 percent of the
judges said that the testimony or report of a mental health profes-
sional is presented as evidence in a majority of contested custody 
cases in their courts. 

Since there are usually two experts hired, one per parent, and
quite often another appointed by the court, sometimes as a guardian
ad the costs of all this psychological expertise mount up pretty
quickly. Let us assume that those one million children of divorce are
the products of 500,000 divorces a year, and assume further that cus-
tody is disputed in about one quarter of those divorces, some 125,000
a year, and that psychoexperts are used in about one quarter of those
contested cases (3 1,250 divorces). With three experts per divorce,
each charging about $200 an hour and spending about five hours
each per case to interview the parties and write up the report, then we
get a dollar figure of $3,000 for psychoexperts in each case. We arrive
at a total national cost of using psychological experts in custody dis-
putes of around $93.75 million annually. That is not a bad piece of
change if you are in the expert business, although it probably seems 
rather appalling if you are one of the divorcing spouses. 

The results of psychoexperts' contributions to resolution of
custody disputes are often quite a shock to the parties involved.
Many previously unaware people are brought to a stunned realiza-
tion of the awesome power accorded the professional psychological
decision maker in our legal system. Accustomed not only to making
their own decisions about what is in the best interests of their chil-
dren, but to the respect society accords parents faced with those
daily decisions as well, parents in disputed custody proceedings are
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often affronted and outraged to find themselves the target of a
stranger's evaluation for parental fitness. Bewildered and incredu-
lous, they find that statements they make about their children, 
about their own lives, and about the lives of their ex-spouses will be
weighed by a professional psychological evaluator frequently held
by the courts to have a special lock on the truth. 

In a transfer of custody case that would remove a girl from the
home of her mother with whom she had always lived to the home of
her father one thousand miles away from the mother, the Wisconsin
Court of Appeals considered testimony from a psychologist who had
not actually even met with the mother or the child, but testified that,
hypothetically speaking: 

anxieties would normally be expected on the part of the child
who has maintained a close association with the noncustodial
parent on being suddenly deprived of that association.. . .
According to Dr. [Linda] Marinaccio, if contact is not main-
tained with the noncustodial parent, the child often tries to
form a new family and may substitute a stepparent, pre-
tending that the noncustodial parent does not exist. (Pamperin
v. Pamperin,1983)

The family court took custody away from the mother, who lived
with her new husband in Tennessee, and gave it to the father, who 
lived with his new wife in Wisconsin, the site of the original family 
home.

The mother appealed, contending that the psychologist's opin-
ions were nothing but responses to hypothetical questions and did 
not take into account the actual persons involved. Moreover, she said
that an expert's answers to hypothetical questions provided an insuffi-
cient basis to change custody.

As the court of appeals put it so succinctly, "We disagree."
The appeals court ruled that the trial judge was quite right to

give custody to the father since the mother had shirked her duty of
having her parental fitness weighed by a professional psychologist.
They also had no objection to the psychologist offering "hypothet-
ical" opinions about the mother she had never met. After all, they
seemed to say, whose fault was it that they had not met?

Cal. Coalition for Families and Children v. San Diego County Bar Ass'n 
13 cv 1944 CAB BLM 

CCFC Master Exhs. P2086



I N T H E B E S T  I N T E R E S T S  O F T H E C H I L D 20I

Judges use psychological testimony and reports in custody cases
much as the King of England used the Archbishop of Canterbury
back in the old days when even the king sometimes thought the arch-
bishop had the ear of heaven.

Sometimes parents conspire unwittingly in the unwarranted
empowerment of the psychologists.

In March 1991, the father commenced this proceeding for 
sole custody. . . . After a hearing which took place on various
dates over a period of at least five months, and which pri-
marily involved the testimony of a psychologist who had been
treating [the daughter] for almost a year [a four-year-old
child!], the parties stipulated that they would be bound the
report and recommendations of a mutually agreed-upon,
court-appointed therapist. The therapist conducted extensive
interviews with the parties, their spouses, and [their 
daughter], and ultimately recommended that the father 
should have primary custody of the child. The Family Court
subsequently issued an order awarding primary custody to the
father.

On appeal, the mother contends that the Family Court
improperly delegated its custody decision to the
appointed expert. 1992)

The appeals court agreed that the lower court could not "abdi-
cate its duty to determine custody by relying solely on the report of a
court-appointed expert," and sent the case back down to get a fuller 
explanation of the grounds for the custody decision.

That decision by the appeals court to ask for more informa-
tion might suggest that at least the higher courts are cautious about
the usurpation of judicial power by the psychoexperts, but this pru-
dent weighing of psychological testimony is by no means a uniform
happening.

In Lobo v. Muttee, a 1993 case in New York, the state appeals
court acknowledged that it "would be seriously remiss if we allowed 
a custody determination [to grant sole custody to the mother] to
stand without . . . complete forensic evaluations of the parties and
the child. . . .
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In Johnson v. Johnson from 1994, the same court slapped down
the decision of a family court to award custody of two daughters to
the father, in part because the lower court ignored "a thorough and
carefully reasoned 22-page report, [by] the [court-appointed] psy-
chologist that the mother would be a more fit custodian 
for the younger daughter [because the] mother allowed the daughter
to freely express and develop her emotional and intellectual capaci-
ties, whereas the father was more didactic and demanded compliance,
even if indirectly."

It was quite clear that in the opinion of the appeals court, it is
the psychologist, not the trial judge, who is the best judge of each
"parent's ability to provide for the child's emotional and intellectual 
needs" v. Johnson, 1994).

In the decision of Young v. Young, the New York Appeals Court
was positively indignant when the lower court ignored the opinion of
the psychoexpert. It wrote:

It is evident that the court completely disregarded Dr.
Reubins' recommendation; and, without any discernible
reason or basis in the record to support such a determination,
its conclusion is nothing short of arbitrary. . . . Dr. Reubins
performed the only complete evaluation of the parties and
children as the court-appointed forensic expert. His opinion 
was strong, firm, competent, and unbiased. (Young
Young, 1995; italics added)

Today, the courts seem not only to accept psychological expert
testimony on complex family issues but to demand it to effect what
they see as reasonable resolution to problems with no single correct
solution. Today, a psychological professional-even one who has
never met you or the children who are the subject of the
may in fact hold the fate of children's residence and familial well-
being in his or her hands.

In actual fact, of course, it is the judge-who ulti-
mately empowers the archbishop. And a scattershot review of custody
cases at the appeals level reveals an interesting pattern of endorsement
and rejection of forensic psychology by the courts. It seems as if the
court embraces the opinion of psychological experts when that opinion
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bolsters its own criterion du jour and rejects it when it does not.
But the buck does not stop with the initial trial judge. In our legal

system the king must bend the knee to a still higher king-another
judge or set of judges with different criteria-in a chain of authorita-
tive review that in family law cases usually stops at the state appeals
level. Since one of the measures of judicial competence is the number
of times the judge gets reversed on appeal, it is no surprise that judges
do their best to make sure their decisions have a sound and substantial 
basis. It is in seeking such a basis that they allow psychoexperts to
overrun their courts with the madness of their pseudo-expertise.

Aware of the large and growing number of psychologists taking
on the role of critical adviser to courts in custody cases, the American
Psychological Association has issued to its members a set of guide-
lines outlining the duties and responsibilities of the ideal custody 
evaluator.

Knowledge, Skills, and Abilities Required to Be
the Better Parent
In as bold and a manner as can be, the APA tells its members
that their primary duty-in the best interests of the child-is to eval-
uate each parents' "capacity for parenting," including an assessment 
of all the "knowledge" the person has to be a good parent, all the par-
enting "skills" he or she has, and all the parenting "abilities" each
parent has to do the parent job.

That seems to me to be a rather daunting job. What, exactly, is 
the requisite list of "knowledge" one must have to be a good parent?
Does knowledge mean knowing how to cook and do the laundry? Or
is it about knowing how to play softball, or hopscotch? Is it knowing
how to do algebra or search the Internet for source material for term
papers?

What are these parenting "skills" that the psychological evalu-
ator is looking for? Is it the skill of changing diapers or teaching
potty training? Is it the skill of inducing the child to do homework?
To share with siblings and friends? To patiently finish a task? Does
the better parent play a mean game of soccer or squash?

How does one distinguish all this knowledge and all these skills
from the parenting "abilities"one also must possess to pass the evalu-
ator's muster? What abilities? The patience of a saint? The ability to
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shape the young through behavior modification? The freedom from 
work to coach the soccer team? The financial resources to pay for
college?

Whose list is this? Who could make-who would presume to
make-a definitive list of necessary or even desirable parenting
knowledge, skills, and abilities? For one family, it is crucial that the
parent have a strong sense of religious faith and practice to hand
down to the children. For others, it a strong sense of ethnic identity.
For others, an active political conscience and the willingness to work
for change in the world. For some parents, a life without a significant
portion devoted to sports and physical fitness seems a life only half
lived. For others, a life not strongly intertwined with matters intellec-
tual is similarly a life half lived. One family believes that a child
should learn a trade and get on with life right out of high school.
Another believes that every child who is to have a decent chance must
spend four years at a college or university.

Try asking half a dozen friends-both with and without chil-
dren-to list the top ten things every boy or girl should know how to
do by age eighteen. Ask them to list the ten most important aspects of
life. How much agreement do you think you will get? It depends on
how randomly you sample, of course, but achieving consensus would 
be a miracle.

It should be absolutely clear to everyone that whatever the
claims of highly paid professionals with impressive credentials and
fancy-sounding titles, there is not, there cannot be, and there never
will be any sound scientific research on the specific types of knowl-
edge, skills, and abilities that one must have to be the psychologically
"superior" parent, to be the parent who should have custody of the
children of a marriage.

Remember, we do not ask the psychologist to tell us which 
parent knows that children must be taught to wash between their
toes. We are him or her for a psychological evaluation. If we 
want evaluations of old-fashioned, hands-on, child care skills, we
should ask our grandmothers.

Superior Values of the Better Parent
The American Psychological Association also instructs custody evalua-
tors to assess the relative merits of the values of the disputing parents.
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Evaluating relative parenting abilities was hard enough, but how
are the child "experts" going to go about determining who has the
better values? How does this business of the parent with
the "superior" values actually work out in practice? Jay Ziskin, in
Coping with Psychiatric and Psychological Testimony, describes a case of 
an application for a change of custody of a child from the mother to
the father after the father's recent remarriage. 

Biases may arise out of identification with or shared value sys-
tems with one litigant as contrasted to another litigant. In this
case, there appeared to be shared value systems between the
psychologist and the father, as indicated by the fact that both
have earned both are very much achievement oriented,
as indicated by their accomplishments, and as indicated by the

of their choices as to areas of residence (Eastern, met-
ropolitan) in contrast to the mother's choice of area of residence
(Western, small city). (Ziskin 1995, pp.

Biases about superior values may also arise out of the psycholo-
gist's personal views of motorcycle riding, of hiring a babysitter while
a parent attends school, of beer while watching television, of
parents' working for twelve hours a day-or of not working outside
the home at all-or what he or she feels about the importance of tra-
ditional values in terms of roles, morals, sexual behavior, education,
and religion.

It is no step at all to turn those personal value judgments into
professional opinions to support the case of a parent making claims
along these lines:

Plaintiff claims that his son . . . is suffering emotionally from
lack of supervision, guidance and attention from his mother,
which has fostered a feeling of lost love and affection. . . . 

former wife's work load and professional responsibilities 
. . . dictate that she be away from [the child] for uncon-
scionably long periods of time, thereby prohibiting her from
taking an active parenting role. [I do have the time, however,
as does my new wife . . (David v. Julia Supreme
Court of New York, 1990)
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Of course, these appeals do not always prevail. This one did not.
But the wife here was a psychiatrist and shot back with two of her
own experts. 

When hired experts pretend that their evaluation
of respective parental values is a scientific endeavor rather than a
strictly personal echoing of their own values hierarchy, they will see
every aspect of the custody evaluation through lenses ground by that
delusion. Having decided which parent they most respect or admire,
they then find evidence everywhere to support that bias and distort
every piece of the report to make the preferred parent look better to
the judge.

In a critique on one expert witness's testimony in a change of
custody case, Jay in Coping with Psychiatric and Psychological

wrote:

Several features of the psychologist's report point to bias in
favor of the father. . . . Throughout the report when using the
proper names of the litigants, the psychologist refers to the 
father as "Mr." but refers to the mother by her first name, 
indicating a considerable difference in the status he accorded
to each. . . . He saw the father first . . . but then saw the father 
a second time before seeing the mother at all, thus obtaining a
great deal of negative information about the mother before
ever having seen her. He spent a total of five hours with the
father and less than two hours with the mother . . . while his
report shows considerable information concerning business
successes accomplished by the father, there is nothing in his
report or notes to indicate that he obtained similar informa-
tion concerning the lesser, but still considerable, business suc-
cesses of the mother. 1995, pp.

There is more in this vein, a number of seemingly small things.
Taken individually they mean little, together they weigh the report 
overwhelmingly in favor of the father.

This evaluator was top-of-the-line, a diplomate of the American
Board of Professional Psychology and the American Board of Forensic
Psychology in addition to having an impressive array of other creden-
tials.
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in a 1985 article on child custody determinations 
written for the Journal of Psychiatry and the Law, wrote, "Mental
health professionals .. . are often questioned regarding matters about
which there is little consensus within our disciplines. Our field is
famous for supporting conclusions during testimony simply on the
basis of 'accumulated clinical experience,' a phrase which may mean
nothing more than accumulated personal bias" (p. 77).

Where there is no solid foundation for an expert's opinion for 
the determination of custody and visitation, it is inevitable that bias
fills the void. One must, after all, write something on the evaluation
for which one is being so handsomely paid.

Blind Justice
With regard to the neutrality of the evaluator, the custody guidelines 
for the American Psychological Association state, "The psychologist
should be impartial regardless of whether he or she is retained by the
court or by a party to the proceedings."

Well, that is a good thought, but let us think it through a 
moment. Let us say that as a practicing clinical psychologist, I wish
to make a significant portion of my income hiring myself out to do
child and family evaluations in disputed custody suits. Let us say fur-
ther that I have the idealism of a first-year graduate student and so I
maintain an absolutely rigid and translucent neutrality as I perform
my evaluations for my first clients. Let us say further that by chance
alone I find the client who hired me to be the superior parent in
exactly half the cases, and in half, alas, he or she is judged by me to
be inferior. Let us say, lastly, that my colleague for the
other sides invariably finds that there is sufficient reason to believe
that the parents who hired him have the superior claim, evidenced,
apparently, by their vastly superior intellect and good judgment in
hiring said colleague.

After half the attorneys who hired me lose their cases because of
my highly judgmental and prejudicial reports and testimony, whom 
do you think will be hired for the next disputed custody case? Me?
The loose cannon who can be counted on to shoot his own client in
the foot half the time? Or the other psychologist, who smoothly
makes a compelling and plausible argument that the client who hired 
him is the superior parent for any number of reasons related to
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knowledge, skills, abilities, values, and mental health, as that highly
skilled psychological professional has perceived them?

I think I am going to have to go into another line of work pretty
quickly if I want to continue to be able to feed the cat and make the
car payments. 

Identifying the Crazy Parent
The AE'A also suggests that it can be quite important to determine
whether one of the parents is crazy, but that not too much weight 
should be placed on this component of the evaluation.

"Psychopathology may be relevant to such an assessment [in
custody evaluations], insofar as it has impact on the child or the 
ability to parent, but it is not the primary focus."

That is too bad. About the only thing psychologists claim to
learn how to do in graduate school is diagnose people, and that is
supposed to be hardly relevant at all to the custody evaluations. Oh,
well. That doesn't keep mental health assessments from figuring 
largely in many divorce actions whatever the AE'A guidelines may 
say.

The mental health of a mother is always a consideration in 
custody battles-even when it was never a consideration in
the marriage or in any other aspect of her life. A woman
faces a nightmare in the judicial system when mental health 
experts, who are actually hired by the father or are biased
and acting as surrogates for the father, go on a mission to
destroy the woman's character before the judge. (Winner
1996, p. 61)

In her book Mothers on Trial, Phyllis Chesler wrote that in child
custody disputes "Fathers' lawyers always routinely and falsely
accused mothers of 'sexual promiscuity' or 'mental illness' (p. 199).
Certainly a number of courts are quite responsive to such charges 
whether they come from the court-appointed experts or from experts
hired by the father.

New appeals court, in Landau v. Landau, accepted the
opinions of two court psychoexperts that the mother was too crazy to
have custody or even overnight or extended visitation. 
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After performing comprehensive evaluations of the parties, a
court-appointed psychiatrist and a court-appointed psycholo-
gist both concluded that the father was the more appropriate
custodial parent. The mother was found to suffer from, among
other things, severe depression, persecutorial [sic] delusions,
extreme emotional lability [openness to change], exceedingly
poor judgment, and distortion of reality, all of which impaired
her parenting skills. (Landau v. Landau, 1995)

The court also required the mother to undergo psychotherapyas a
condition of any expanded or overnight visitation. therapeutic
intervention, further visitation would not be in the child's best interest."
Perhaps the court felt that losing her child would make the mother feel
even more depressed and persecuted. (What, exactly, is a therapist sup-
posed to do about that?) It is to be hoped that her therapist turned out
to be someone other than the court-appointed evaluator who found her
so lacking in the first place. Then she could at least be taught how to get
through a psychological evaluation without a diagnosis of mental illness.

Is it really that easy to diagnose someone with a mental disease?
Well, sure. With 374 diagnoses to choose from, the psychologist has
considerable latitude in finding a diagnosis that fits some behavior of
the parent who did not hire him or of the parent with whom she is
not simpatico. (It is important to remember that even the best of the
evaluators are not saints.) It is easy because, as we have seen, there is
little or no relation between actual symptoms or behaviors and most 
of the diagnoses available to the evaluator, and, for many, many diag-
noses the set and range of possible that will fit the neces-
sary criteria are enormously flexible.

Why do wrangling spouses attack each other with
perts? Because it works.

It is all very well for liberals to say that the mentally ill are just
like you and me and should not be discriminated against, but if it
comes down to it in court, no judge is going to grant custody of a
minor child to a crazy person over a sane one just to make
politically correct point. It would be irresponsible. And certainly not
in the best interests of the child, right?

Why do courts tolerate attack psychologists in custody suits? 
Because invoking the opinions of "experts" both diffuses the
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sibility of deciding the impossible and buffers the judge from reversal
on appeal. In addition, judges either buy into the validity of the testi-
mony of the experts they so freely appoint, or use them at will to
accomplish their ends. In what must be one of the most quoted of
New York custody cases, v. from 1991, the appellate division
of the state trial court wrote:

This vigorously contested custody dispute was the subject of 13
days of trial testimony which included detailed and extensive
testimony from several mental health professionals consulted
by the parties both prior to and after the commencement of the
instant action, as well as from a psychiatrist who conducted the
court-ordered forensic evaluation of the parties and their child.

Although the court-appointed psychiatrist found the wife
to be the most "critically attuned parent to the needs" of the
child, the expert testimony also revealed that she suffered 
from a personality disorder characterized by paranoid fea-
tures. [It is interesting that so many women in divorce pro-
ceedings are found to be suffering from paranoia. Just because
you're paranoid doesn't mean they're not out to get you.]

While we are mindful that the Supreme Court also
expressed concern over the husband's lack of "hands on" par-
enting experience, when this deficiency is balanced against the
evidence concerning the wife's psychological disorder, and her
pattern of distorting the truth, it cannot be gainsaid that the
Supreme Court's decision [to grant sole custody to the father] 
is supported by a sound and substantial basis in the record. 
(Nir v. Nir, 1991)

That most psychological diagnoses of these hired and appointed 
experts are fictions that exist only in the minds of the people who
make their livings coming up with them cuts no ice with the court.

CUSTODY WARS AND THE ISSUE OF ABUSE
In the Landau case, the New York appeals court found in the psychol-
ogist's report still further evidence of the mother's unfitness for the
custodial role in addition to her diagnosed depression and

delusions. She accused the father of abusing his children.
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Reporting Abuse
The court wrote that the mother's "unfounded allegations that the 
father had sexually abused the child, and physically abused her, are
further evidence of her unfitness to act as the custodial parent." They
cited Nir v. Nir for this part of their opinion (Landau v. Landau, 1995).

The issue of physical and sexual abuse is a legal for
both accused and accuser and, unbelievably, even for those who make
no such allegations at all. If the mother does make a claim that the 
father abused either her or the children, and the court does not find
those allegations to be substantiated, then the allegations per se are
taken as evidence that she is an unfit parent. Accusations of abuse that
cannot be soundly corroborated can function quite easily as prima
facie evidence of mental illness, making the mother an unfit parent by
virtue of her "delusions" and her "unreasonable" bias toward the
father of the children.

In v. Young, the appeals court wrote:

Although the father had, during the early stages of the divorce
action, stipulated to the mother having custody of the chil-
dren, he moved . . . for a change of custody to him, with the
mother to be given supervised visitation, based upon
what he claimed to be the mother's "bizarre and dangerous
behavior" which was "calculated to destroy the children's rela-
tionship with [him] 

We now turn to the basis for [the psychiatrist's]
recommendations for a change of custody; namely, the
mother's constant interference with the father's visitation with 
the children. While the mother's interference took on many
forms . . . its most pernicious form was the numerous false
allegations of sexual abuse made the mother against the
father. . . . 

As Dr. Reubins indicated in his report, "She sees only
before her the obligation to protect her children from her fear
with no appreciation that the totality of allegations she has
raised have been unfounded.

"These repeated uncorroborated and unfounded allega-
tions of sexual abuse brought by the mother against the
father cast serious doubt upon her fitness to be the custodial
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parent." . . . The mother's conduct in this instant case was so
egregious as to warrant a change of custody to the father. 
(Young v. Young, 1995)

Many courts and many judges understandably have little toler-
ance for false accusations of abuse, but the complexity of unsubstanti-
ated abuse claims put parents in an intolerable dilemma. It is simply 
impossible to substantiate many cases of abuse, particularly where the
abuse has left no clear physical sign, but that does not mean that
abuse has not occurred. What is a concerned parent supposed to do
when he or she is faced with the problem of suspected abuse that
lacks physical corroboration?

Very few parents will take the route followed by Elizabeth
Morgan, who sent her daughter to her grandparents in New
while she herself went to jail for two years for refusing to concede
that her daughter was in no danger from her father.

Making unsubstantiated allegations could lead to the loss of the
suspicious parent's custody as well as visitation, but that cannot mean
that it is reasonable to simply ignore abuse because it cannot easily be
corroborated. Moreover, it is illegal to do so.

Failing to Protect Your Child
If the mother fails to bring an abusing husband or father to the atten-
tion of the authorities, then she is equally liable to lose custody of her
children for failing to provide them with a safe environment. If the
mother was herself abused by the man in question, then the courts may 
decide that she is an unfit parent for her failure to protect the children.

According to a review by Elizabeth Schneider: 

of the forty-eight states criminalizing child abuse 
include omissions as well as commissions in their definitions of
the statutory offense, and eight states expressly define the
crime of failure to protect. 

Most of the statutes frame the crime in terms of criminal
child endangerment. . . . Maine, endangering the welfare
of a child includes knowingly endangering "the child's health,
safety or mental welfare by violating a duty of care or protec-
tion," and in Montana, a person may be found guilty of child
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endangerment for "violating a duty of care, protection or sup-
port." (Schneider 1992, p. 537; italics added) 

Failure-to-protect laws, well-meaning though they may be, 
exacerbate the already complex issue of abuse allegations surfacing 
during custody disputes, putting parents between a rock and a hard
place. Failure to act to stop suspected abuse puts the child at risk. But
failure to substantiate charges of abuse leaves the parent at risk not
only of losing custody but also of termination of all parental rights or
even of going to jail.

It is precisely this impossible situation that throws already
highly stressed and vulnerable parents to the mercy of self-styled
choexperts who will either validate the charges or come to a determi-
nation that they are "unsubstantiated."

How do they validate charges of abuse that leaves no physical
evidence? Through their clinical intuition, of course, applied to the
"behavioral evidence."Judges go for this.

In a 1994 case decision, a judge in a family court of New York
wrote, "It must be noted that behavioral evidence, albeit not tangible,
is no less real than physical evidence. It is subject to the same criteria
for admission as physical evidence" (Eli v. Eli, 1993). 

Of course, this is only true if the "behavioral evidence" is evalu-
ated by a certified psychological analyst of some kind like, say, a social
worker.

In the instant proceeding, the Family Court held . . . that the 
validation testimony of a social worker, Yael Layish, consti-
tuted sufficient corroboration of the aforenoted allegations of
abuse. We agree with this ruling and disagree with our dis-
senting colleague's view that Ms. Layish was incompetent to 
serve as a validator. On the contrary, the credentials and com-
petence of Ms. Layish are amply established in this record.
(Erika K. v. Steven K., 1991)

Many courts and many judges, as well as many parents, appar-
ently believe that these behavioral analysts-these experts in child
psychology-can indeed perform this impossible task with secret
tools known only to the trade.
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What secret tools? Well, first off, in addition to the ever-avail-
able clinical intuition, we've got those popular "anatomically correct"
dolls-a stunning misnomer if ever there was one unless you think a 
Raggedy Ann-style doll with grotesquely caricatured genitals is
anatomically correct. 

In v. the judges noted that at the family court level the
judge had been treated to the "expert testimony of a certified social
worker with the Broom County Family and Children's Society corrob-
orating the child's hearsay statements by 'validation evidence,' a
determination by means of various interview techniques, including the
use of anatomicallycorrect (Swzft v. Swzft, 1991).

Ms. Layish, the amply credentialed social worker in the Erika K.
v. Steven case, likewise employed dolls with penises and vaginas in
her validation evaluation. "In support of her conclusion that abuse
had taken place, Ms. Layish relied heavily upon the children's
demonstrations with the anatomically correct dolls. . . . chil-
dren had been previously exposed to these dolls on at least two occa-
sions."

Using the dolls, this social worker determined that a four-year-
old child with an intact hymen had nevertheless been subjected to
repeated acts of penile-vaginal intercourse. It is precisely this sort of
incomprehensible "finding" that has led organizations like the
ican Academy of Child and Adolescent Psychiatry and the American
Psychological Association to strongly counsel restraint in the use of
such dolls and the interpretation of a child's play with these "toys."

Why don't they come straight out and tell people not to be damn
fools? I have said it before, and I will say it again, there are no reliable,
valid, mental or "behavioral" tests for suspected child abuse worth a 
damn. It is a shame. It makes the assessment of much suspected abuse
pretty much impossible. But wishing that the situation was different
does not change it. Pretending that it is different is a tragic farce.

The New York family court judge in the case, who was a
big believer in "behavioral evidence," was a bit skeptical himself
about some of the "tools" used by "validators" to judge abuse allega-
tions. He dumped on the use of anatomically correct dolls, noting
that "interpretation of doll play, even when made by experts . . . is of
questionable value. Indeed, the State of California does not permit
such evidence at all."
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This judge wasn't very enthusiastic about the use of toy bears to
evaluate abuse allegations either. "Ms. [Barbara] Pilcher, [a certified
social worker], who has a orientation,gave considerable
weight to symbolism and the child's play with certain dolls, including a
bear with a long nose, which nose she saw as a phallic symbol."

It is heartening that at least some of this foolishness meets with 
the occasional judicial rebuff. Sadly, though, even the most skeptical
judge can be snowed by a pseudo-science blizzard. Consider the fol-
lowing from the judge's remarks in the Eli v. Eli case described above:
"Of the three witnesses who gave expert testimony on sexual abuse
issues, Dr. [April] Kuchuk had the most formal education, the most
knowledge of the literature. . . . Her opinions in this case were based
on experimental data in the sexual abuse area, of which she appeared 
to have encyclopedic knowledge. . . . [It is] Dr. Kuchuk's opinion that
this child does not present classic signs of sexually abused children
her age. . . .

Unfortunately for the validity of this expert's opinion, there are
no experimental data supporting the existence of "classic signs" of abusefir
children ages, or, indeed, fir children in general. That lack
makes such "scientifically" couched opinions a shocking fraud, for 
parents, children, and courts alike. According to the authors of a
major review of current research, "No one symptom characterized a 
majority of sexually abused children. Some symptoms were specific to
certain ages, and approximately one-third of victims has no symp-
toms7' (Kendall-Tackett, Williams, and Finkelhor 1993, p. 164). 
Whatever this expert may have told the court, she could not have
been relying on scientifically reliable data to support her opinion.

We are better off with bear's noses and rag doll penises than we
are with unwarranted assertions of scientific expertise where none 
exists. After all, just about anyone-outside of the truly devout 
Freudian-will find the phallic nose symbolism laughable, but who
can laugh off claims of scientific proof? Perhaps these experts even
believe their own claims. 

HE WHO PAYS THE PIPER CALLS THE TUNE
How long does a psychological custody evaluation take? A review of
New York State custody cases from 1990 through 1996 showed that
some psychological evaluators saw the children and/or the parents for 

Cal. Coalition for Families and Children v. San Diego County Bar Ass'n 
13 cv 1944 CAB BLM 

CCFC Master Exhs. P2101



W H O R E S O F T H E C O U R T

as much as fifty hours; some never saw the subjects of their evalua-
tions at all. Typically, the evaluative process last two or three hours.
Then the expert has to write up the reports.

Courts seem to give more weight to the opinions of the evalua-
tors who conducted the more extensive interviews. In one case, Young
v. Young, cited above, the supreme court (the trial court) of New York
weighed the competing evaluations of two psychiatrists so: 

In this case, after having spent approximately hours meeting
with and evaluating the parties and the children, Dr. Marc 
Reubins, the court-appointed psychiatrist, was of the opinion
that it was "not in the best interest of the children to remain
living in the house with their mother. . . .

opinion of the mother's expert, a Dr. Green . . . was
concededly flawed. Dr. Green himself, who had interviewed
the mother and children for only a hours over a two-week
period in 1994, admitted that his qualification to
make a custody recommendation was limited since he had not
seen both parents and he had not seen the children interact in 
the presence of both parents. Under these circumstances,little or
no weight should have been accorded to his recommendation that
custody be awarded to the mother.

It clearly behooves the wary parent in a custody fight to make
sure that his or her expert spends at least as many hours with any and 
all family members in all possible situations as the spouse's expert and
the court-appointed one, if there is such.

This could get a little expensive. Costs do vary enormously from
expert to expert and from place to place, of course (Manhattan, for 
example, is a very expensive place to have a disputed custody case), but
if we figure a low of about $50 per hour and a high of $200, then hiring 
a well-credentialed expert of one's own for fifty-six hours would cost
some $2,800 to $11,200. It seems a bit unfair since, clearly, the richer
parent has a significant advantage here.

What Is in That Expensive Evaluation? 
It is not clear, however, that the judges evince nearly as much interest in 
what, precisely, goes into the body of the evaluation-whether the psy-
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choexpert simply chatted with parent and child, or whether he or she
administered tests to buttress the subsequent opinion submitted to the
court-as opposed to the time it took and the final recommendation.

What is in the report? The fruits of clinical intuition, of course,
about which parent has the better values or which one is a little loony.
What else would there be? Well, many evaluators do use a number of
tests. There is the same problem with that as there is with any use of 
psychological tests to plumb the depths of the soul. They don't work.
They can't work. (Psychological tests of reading ability and such
things, by the way, are not too bad. It is when we get into
plumbing that the reach of testing far exceeds its grasp.)

Think about it. What would be the point of using the Min-
nesota Multiphasic Personality Inventory, for example? Is the evalu-
ator going to match the child's little response profile code with one of
the parents? Or decide which parent profile code correlates with 
more attractive parent-type attributes? That is absurd. How will the
child's or the parents' responses on a personality test help determine
the relative superiority of the parental knowledge, skills, abilities, and
values of the mother and father? They won't. There are no tests to
perform such a function. 

Tests allegedly useful for determining which parent should have
custody of a child are not worth a hill of beans-the very idea of such
a test or battery of tests is absurd, so why do use them?
Well, not? take time, cost money, beef up the report, and
add a nice, if spurious, aura of authoritative substance to it. Besides,
test results reassure our courts that something valid is taking place
when an expert is hired.

Because of this assumption of test validity, it is crucial that any
parent in one of these awful cases make sure that his or her attorney
is armed with weapons powerful enough to bring down the missiles
of tests that can be rained on the unwary parent-or attorney. 

There are three such guns available, easily found in the refer-
ence section of most university libraries and good town libraries. The
first is the massive in Print, a updated bibliographic

of information on every published and commercially 
available test-some three thousand-in the areas of psychology and 
achievement. The second big gun is the book concisely entitled
from Pro-Ed in Texas, that also lists the thousands of the most
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quently used tests in psychology, along with those in business and 
education.

Pro-Ed also publishes the critical volume for administering the
coup de grfce to a test-heavy expert on the opposing side-a separate
volume called Critiques that covers the administration, interpreta-
tion, and practical applications of the tests, along with on their
reliability and validity plus opinions of experts about their and
limitations. Practical applications for this book in the courtroom 
abound.

Don't leave home with out these three. At least not if you are
going to court.

SOLOMON'S SWORD
The APA has not taken a stand on whether forensic clinicians should
present their scientifically empty opinions in custody cases to the
court as the substantiated and definitive recommendations of an
expert, saying, profession has not reached consensus about
whether psychologists ought to make recommendations about the 
final custody determination to the courts."

In actual practice, whenever a forensic clinician makes a recom-
mendation about custody to the court, he or she is telling the judge
who is the better parent for the child or who will be the "best match"
for each child's needs.

Not all the practitioners who do custody evaluations are com-
fortable wielding Solomon's sword so boldly, Some are comfortable 
making recommendations only if they strongly feel that one parent is
unfit, but not when both parents seem adequate. When confronted
with a situation in which the two parents are equally fit, from a psy-
chological assessment standpoint, to be custodial parents, then some
psychologists state that it is not possible for the psychologist to have a

opinion about which parent should have custody. These
clinicians argue quite rightly that the evaluator's personal opinion
should be irrelevant.

Custody evaluators on both sides of the recommendation issue
would likely claim that it makes no difference whether they choose to
decide between the parents because the court is free to disagree based
on different information or on different weights of information.

Well, that is not so obvious.
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In a recent Massachusetts custody case that reached national
prominence, an appeals court threw out the custody determination
made by probate and family court judge James that allowed
each of two twelve-year-old twins to live with the parent of her
choice. The judge in making that decision relied in large part on the 
wishes of the two girls. The appeals court felt that the judge did not
give enough weight to recommendations that separating the
twins would harm them emotionally. According to the Boston Globe,
"The appeals court judge, Roderick Ireland, writing for the three-
judge panel, said, of the evidence from a ad a
school guidance counselor and a therapist for [one of the twins]
clearly showed that the children needed each other to shield them-
selves from the turmoil that led to their parents7 divorce and subse-
quent custody battle' (Ellement, Boston Globe, July 19, 1996). 

Maybe the girls themselves knew what they "needed" and
maybe they did not. But it is as sure as the rising sun that those pro-
fessional evaluators did not They had personal opinions about
twins and the needs of children and the trauma of divorce, and they
applied those general opinions to these individuals as if they were
written in the stone of a thousand psychological studies. They are no
such thing. That the supposedly objective recommendations offered
to the court by forensic evaluators are no more than personal opin-
ions arrived at through clinical intuition and the inevitable biases of
the evaluator and then couched in a barrage of jargon and profes-
sional rhetoric does not mean that courts are free to disregard those
opinions at will.

Weight given psychological testimony varies from judge to
judge, from court to court, but whatever its true substantive value, it
clearly behooves the parent who wishes to prevail in a custody suit to
avail himself or herself of the most highly credentialed expert pos-
sible. And, as we have seen, one with plenty of time to spend on the 
evaluation.

By the way, it should be possible to further enhance your hired
expert's credibility with the judge by matching him or her as closely as
possible to the personal characteristics of the judge-gilding the por-
trait, of course, with those impressive credentials, thus combining the
appeal of a peer with the weight of an authority-sort of like a judicial
golfing buddy who looks like Marcus Welby.
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There is another crucial issue here. Who is going to make all
these custody decisions if professional child and family experts are
not? Eliminating all those experts throws the business onto the shoul-
ders of the parents to make the best claims they can, and onto the 
judges to call them as he or she sees them. That would be a better
system than the one we have at present, at least in that the parent
with more money would no longer be able simply to outspend the
poorer in the parade of experts. 

It would, however, leave parents stuck, without any hope of
counterbalancing opinion, in the coil of the judge's own prejudices 
and biases. That is bad, but if we left it to the judges alone without
any bolstering expert opinions, we would force them to lay bare their
own prejudices for all to see. Perhaps that would force the law to
become more explicit about what does and does not count in the 
parental superiority sweepstakes, but it is no wonder that judges do
not want to find themselves all alone behind that eight ball.

It must be said too that in many cases of trying to determine
what is in the best interests of the child, the judges-our judges, our
courts-are simply desperate for advice on how to make right deci-
sions because the very lives of children are at stake.

THE DEATH OF A CHILD

The body of Michelle Walton was found on the second-floor
landing of the Morton Street home of Anita and Charles
Johnson, her foster parents, on Oct. 6, 1994. The
claimed the child was accidentally injured when 10 pieces of
sheetrock collapsed on her. But Cambridge District Judge 
Arthur Sherman, who conducted a closed-door inquest last
summer, has concluded [Michelle] was murdered. Sherman 
also found that [Michelle] was repeatedly sexually abused
during her two-year stay in the Johnson home. Sherman's
findings were unsealed yesterday. (Ellement and Grunwald,
Boston Globe, October 1 1, 1995)

Michelle had been taken from her own home, where she had
been neglected and mistreated, and placed in the care of a foster 
family. In their care, she died under the sheetrock. The foster family 
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said the child's death was accidental. The coroner said he could not
determine the cause of death because the wounds on her body were
so many and so varied. Whatever the cause-whoever the cause-a
little girl is dead because neither her family nor her guardians were 
capable of taking the necessary actions to keep her alive. Her foster
parents, the Johnsons, were never charged in this case. Neither was
anyone else.

On November 27, 1995, in New York City, another little girl,
Elisa Izquierdo, six years old, was found beaten to death by her
mother. Everyone-teachers and neighbors-had noticed the child
was limping and bruised and, eventually, no longer attending school.
Five times child protective services personnel had been called in to
help this child, to save her from what was indisputable abuse. Three
times the returned the child to her mother, deciding that
it was in the best interests of the child to keep her in her home with
the mother who was step by step killing her until at last she lay dead
at the feet of the clinical social workers who had held her very in
their hands.

The fates of these two innocents are not that unusual. Some
three hundred children each year in our country are killed by their
parents or foster parents. Countless more are beaten, starved,
exploited, and drugged in scenarios so ugly they could come, seem-
ingly, from the pen of the most sadistic of sensationalist writers. 

THE BEST OF INTENTIONS
The problem of child abuse is not new, nor is our society's awareness
of the desperate need of these children to be saved from the awful
ministrations of their lawful caretakers. It was in response to their
need that Congress passed the Child Abuse Prevention and Treat-
ment Act in 1974, mandating that all adults in positions of responsi-
bility with respect to a child are required to report to the proper
authorities any known or suspected child abuse. No more could
teachers, doctors, and nurses say that, yes, they knew there was a
problem in that family, but it was really none of their business to do
anything about it. For too long, out of a traditional, if somewhat
myopic, respect for the privacy of the family and the rights of parents
to rear and discipline their own children, state and federal govern-
ment agencies had been most reluctant to venture behind the closed
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doors of familial privacy even in cases in which the hurts of a child
were impossible to ignore.

CAPTA, as the act is known, was a laudable and responsible
attempt both to stop the carnage and to make clear that society did 
not accept the principle that parents have an unlimited right to abuse
their children any way they wish, whatever their stated reason or
excuse. The National Center on Child Abuse and Neglect collects
and publishes national statistics on child abuse. According to the tes-
timony of Senator Dan Coats before a Capitol Hill hearing, in 1963
there were 150,000 reported cases of abuse, in 1993 there were
2,898,000. Two thirds of these abuse and neglect allegations are
unsubstantiated or determined to be unfounded, but that still leaves
nearly a million children with documented abuse in a single year. 

Mental health professionals may be involved at all stages of
legal inquiry in cases of child maltreatment. . . . If an evalua-
tion is sought, it will probably be under a statute requiring a
finding of harm as an element of abuse or neglect. In such a
case, the clinician will usually be asked to determine whether 
a "mental injury" has resulted from maltreatment of the child.
Thus, the evaluation will be focused on the child's mental
status and, if significant disturbance is present, whether it was
caused by trauma. Poythress, and Slobogin
1987, p. 320)

Revised in 1984, CAPTA today requires that any
whether in a position of responsibility with respect to the child or
not-is required to report to child care authorities within thirty-six
hours any known or suspected child abuse-physical, sexual, or emo-
tional-and those authorities in turn are required to investigate the
suspicion and, if it is confirmed, take steps to guarantee the safety of
the child and to report the suspected abuse to the police.

Further-this is a critical provision of the law-any adult
reporting such known or suspected abuse is utterly and absolutely
immune to any sort of charge or prosecution, criminal or civil, for
having reported the abuse to the authorities. This step was taken so
that concerned observers who were justifiably suspicious but not cer-
tain that abuse had taken place would not be intimidated by the fear
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of civil lawsuits to make their suspicions known to authorities who
could protect the child who might be in danger.

Tha t the need for a law such as CAPTA was great is undeniable.
Tha t the intentions of the lawmakers who drafted and passed the leg-
islation were honorable also seems undeniable. But like so many well-
intentioned attempts to heal society's hurts by legislating them out of
existence, the law produced vast and unexpected ramifications and, in
many cases, has caused as much hurt to as many children as the situa-
tion it was designed to correct.

T H E ROAD T O HELL
In 1995, a veteran testified at a Senate subcommittee hearing on child
protection:

I am a retired chief petty officer in the United States Navy. I
proudly gave twenty years of my life and my family's life to
defend a way of life that I believed in and I repeatedly swore 
an oath to support and defend the Constitution of the United
States, a document that I understood ensured the rights of the
individual against the kind of institutional abuses, in the name
of my government, that my family has endured.

On May 9, 1989, my eight-year-old daughter was discovered
to have been viciously sexually assaulted. This was discovered
during a medical examination at a health care facility that my
wife and I had taken Alicia to after she complained of pain. . . . 
Alicia informed the doctor and police detectives that someone
had taken her out of her brother's window and had put her in a
green car, drove to a secluded area and had hurt her, threat-
ening to lull her if she cried out. Alicia gave a very detailed
description of this individual. . . .

Alicia was placed with a therapist [Kathleen Goodfriend] 
who immediately expressed her conviction that I was to blame
and that Alicia was obviously covering up for me. [She con-
vinced the court] that the only way to ensure Alicia's safety
was to severely restrict her family's access to her as much as
possible. . . .

By early June of 1989, Joshua [my six-year-old son] had
been added to the list of my victims by the social worker on
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the case by submitting a charge to the court that "Joshua had 
been sexually molested and that he was in danger of being 
molested again." Joshua was never interviewed or examined
by anyone.

In July of 1989, my wife and I were taken to trial on
charges of sexual abuse and failure to protect for both Joshua
and Alicia. . . . They told us a plea bargain had been offered. 
. . . My wife and I could plead no contest to a charge of
neglect and after with several conditions. . . . Alicia
would be returned home. They never intended to return
Alicia to us. They blackmailed us into submitting a plea of no
contest by promising to return our daughter. We did, and
they then told us that Alicia's therapist had told the court that
if they returned Alicia to us, I would kill her. Alicia was not
returned, but the plea bargain stood. We lost our day in
court. . . .

My wife went for months without seeing my 
daughter. I went from October 1989 till October 31, 1991 
without any contact.

I was required to attend and "successfully" complete the
following: Individual therapy, twice a week, the object of
which was for me to admit my guilt; 2. Group therapy in what
was called a denier's group, with other men who had the mis-
fortune to have been "accused" and found "guilty" of
molesting [their] children. . . . The acceptable graduation
from this therapy is for you to admit your guilt; 3. Therapy
with my wife in concert with other families who have been
accused of similar crimes, twice a week. Again, the only
acceptable conclusion to this group is to admit your guilt.

We discovered early in 1990 that the therapist and the
foster mother had been telling Alicia that the only way she
could come home was to tell them that I was the one who had
hurt her. Alicia had complained to the social worker and asked
for help, but her pleas fell on deaf ears. After 13 months of
isolation and intimidation, in June of 1990, they succeeded in
getting Alicia to say, "Daddy did it." . . .

I was at work at the air anti-submarine warfare headquar-
ters on the 13th of December 1990 when they came for me. I
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was handcuffed and led away. . . . At the court hearing in Feb-
ruary of 1991 I remember the anger and frustration of having
to sit in the court room, the absolute insanity of sitting there
listening to my daughter tell a completely fabricated story of
her assault. . . . This was the first time in years that I had
seen my daughter or heard her voice.

When it became known to the juvenile authorities that
DNA evidence was soon to clear me of the awful
charges, they moved quickly. In August of 1991, we were
summoned to juvenile court where the social worker, the
therapist and the county counsel tried to have Alicia adopted
away. . . . The blood sample reports . . . proved that it was not
Alicia's biological father who had assaulted her and that who-
ever had assaulted her was sterile. . . . The county counsel
then said that . . . it was immaterial to them who had actually 
perpetrated the rape. Alicia was being adopted out solely
because we had pled no contest to a charge of neglect back in
November of 1989.

With the intervention of the San County Grand
Jury . . . and the public support generated by a series of news-
paper articles written by Jim Okerblom and John Wilkerson,
Alicia was returned home. . . .

The price of this ludnapping into the compassionate world 
of child abuse prevention is difficult to calculate. My wife
tried to commit suicide and was hospitalized for 9 months in a
locked psychiatric ward. My children are afraid of policemen
and others in authority. They have learned to fear those 
whom should most be able to trust. . . . My son lost all of
his friends and was told by their parents that he could not play
with their children because his father raped his sister. Joshua
was 6-years-old at the time. My parents spent their entire life
savings trying to keep me out of jail. We spent years not
knowing from one day to the next what they were going to
take away next, just knowing and dreading the inevitable fact 
that more was coming. . . .

Above all, and, God, most of all, I lost years of my
daughter's life and my life, that we nor she will ever
get back, and nothing that is ever said or done will ever make 
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up for that. (Testimonyof James B. Wade to the Senate Com-
mittee on Labor and Human Resources, Subcommittee on 
Children and Families, Hearing on Child Protection, May 25, 
1995)

How could this happen? How could this innocent child be 
ripped from the bosom of her family, torn away from a security she
must have needed desperately after the terrible injury done her by the
rapist? How could an innocent man find himself accused and, indeed, 
to all intents and purposes, convicted of such a hideous crime against
his own flesh and blood on the basis of nothing but the clinical intu-
ition of the social worker assigned to protect his child?

"We Had to Destroy the Village to Save It"
How could what happened to the Wades happen?

A 3-month-old girl suffocated in Spokane in February 1995
when her mother fell asleep with her on the couch and then
rolled on top of her. "I guess I picked a bad night to get 
drunk," the mother reportedly told a friend. The crib was
filled with debris and soiled diapers. (Wilson, Seattle Times,
August 4, 1996)

It happened because of parents like this, because adults like this 
do such terrible harm to children that no state that is not itself cor-
rupt can sit idly by and let such atrocities occur in the sacred name of
parental rights. A decent society is responsible for the welfare of the
future generation. Individuals cannot simply say of another's children,
"They are not my problem."

Nor can society simply wait until the child is killed or perma-
nently damaged to take action. CAPTA was deliberately designed to
prevent the destruction of innocent children, not simply to jail their
out-of-control parents after the damage was done. With prevention
as a goal, it is neither necessary nor even desirable to wait until harm
has been confirmed, until the perpetrator has been positively and cer-
tainly identified, to remove the child from harm's way. "It is better to
be safe than sorry" is the motto of CAPTA, but, of course, the defini-
tion of what will be a sorry state is rather narrowly defined. What
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CAPTA does to families is rather reminiscent of General William
Westmoreland's famous-or infamous-remark about an incident in 
Vietnam:"We had to destroy the village to save it."

Prevention as the ultimate goal requires that everyone involved 
act not solely on the basis of knowledge but on the basis of suspicion

Open Season on Powerless Families
Suspicion, under the law, is interpreted so broadly that even adults in 
a position to know better are required to take the flimsiest of allega-
tions seriously. For example, if one member of a couple in the course
of family counseling during divorce proceedings-an activity usually 
putatively undertaken to help keep people calm and ease the pain of
family breakup-accuses the other of having been too harsh several
years previously in disciplining the children, their family counselor is
required by law to report the alleged long-past abuse to the child
welfare services for immediate investigation. 

Whatever the consequences for family counseling
and it does not bode well-the most immediate result of such
reporting laws is a vast increase in the number of child abuse investi-
gators required to check out all those reports. Just consider. The
number of adults in real or nominal positions of responsibility for
children-and thus required by law to report anything suspicious-is
vast indeed. Most children have two or three teachers of one type or
another, a school principal and nurse or guidance counselor, a family
physician or therapist or counselor or some kind, priests or ministers,
scout leaders, camp counselors, and day care workers, to name just a
few of the more obvious adults who come into contact with children 
while in some position of authority over them. Each and every one of
these people is required law to report any suspicion of abuse of
whatever kind immediately after they suspect it, even if the suspicion
is based on nothing more than a spiteful and unsubstantiated allega-
tion made by another adult.

Nearly three million reports of known or suspected abuse are
received by state child welfare agencies each year. Each and every one
of these three million must be investigated and not
insensitive cops or untrained citizens. Oh, no. Proper investigation
requires the clinical sensitivity of the trained professional.
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Wow! An indefinitely expanding, virtually unlimited, full
employment bill for child welfare workers. What a boon for the
industry. And industry it is. In response to the growing demand for 
trained professionals in child welfare and family psychological func-
tioning to investigate these three million abuse allegations a year,
child welfare bureaucracies have swelled their ranks until they burst
their buildings at their seams overflowing into the space and budgets
of all other state agencies.

It is open season on helpless families and the number of hunting
licenses out there is truly astronomical.

The Rape of Parental Rights 
How could this happen? It was inevitable, given the way the law was
written.

The law took parental rights away from parents and effectively 
vested those rights in paid professionals who claim that their knowl-
edge and their training makes them better parents than parents them-
selves, and better judges of the best interest of the child than parents,
police, or the courts. Before their awesome authority-and their vast
armamentarium of claimed knowledge-all the amateurs in the child
welfare business must fall silent and bow the knee. The legislators
bought their claim of unequaled expertise; the police and the courts
have no choice but to buy it as well.

That the scientific basis of their claimed superior knowledge is 
as insubstantial as smoke hardly gives the paid child professionals 
pause. Why should it?

The mental health professionals who serve as forensic evaluators 
in child maltreatment cases have no way at all to determine whether a
particular individual harmed a child or even whether a particular
child was harmed on the basis of psychological or behavioral rather
than physical evidence. There is no clear pattern of behavior exhib-
ited all battered and abused children. And there is no clear pattern
of behavior to identify adults who harm children, despite pseudo-sci-
entific efforts going so far as to create a "syndrome" supposedly

batterers.

The review of the literature indicates that the scientific basis
for the battering-parent syndrome is very weak. . . . Psycho-
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dynamic researchers have not succeeded in identifying a con-
sistent pattern of traits common among abusers. Gelles
found that at least two or more authorities agreed on only 4
of 19 traits reported in the literature. . . . When [this evi-
dence] is used in combination with medical evidence as to the 
cause of injuries, it is to be prejudicial
and misleading. and Slobogin
1987, p. 315)

Quoting a 1972 review in Psychological Bulletin of battering
parent studies by Spinetta and Rigler, the authors continue, "While
the authors generally agree that there is a defect in the abusing
parent's personality that allows aggressive impulses to be expressed 
too freely, disagreement comes in describing the source of the aggres-
sive impulses" Poythress, and Slobogin 1987, p.
315).

There is a defect in parents who beat up their children that
allows them to beat up their children? That is so vacuous it is hard
not to laugh.

A mental health professional may also be asked to give an
opinion as to whether a child has been abused. However, it is
hard to imagine careful psychological testimony that would be
very helpful to the fact finder. Although child maltreatment is
certainly not benign in its psychological effects, the behavioral
signs are not distinguishable from those seen in other clinical
populations. Poythress, and Slobogin 1987,
p. 321) 

Linda Meyer Williams, who, along with her colleagues, con-
ducted the oft-quoted emergency room "amnesia" study (discussed in
chapter 9), was also the co-author of another very interesting study
published in 1993 in the Psychological Bulletin and noted briefly earlier. 
She and her colleagues reviewed some forty-five separate studies of
child victims of sexual abuse in which all the children were eighteen
years of age or younger. They were attempting to determine whether 
the child (eighteen is very old for such a study!) who has been abused 
is in any way distinguishable, at least to the eye of a trained expert,
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from a child who has not been abused. They found that no particular
symptom or cluster of symptoms or syndrome differentiated abused 
from unabused children, and that about one third of the abused chil-
dren showed no symptoms at all (Kendall-Tackett, Williams, and 
Finkelhor, 1993). 

These studies make it very difficult for any expert-whatever
the impressive list of credentials-to claim that he or she can infal-
libly detect either an abuser or a victim of abuse.

Then what are these so-called professionals doing in court
expressing their utterly unfounded opinions one way or the other 
about these matters? They have no knowledge, but they do have the
power.

The law was written to place the power in the professional's
hands; the entire legal system set up to deal with abuse of children is
predicated on there being child professionals-psychologists of one
type or another-on whom the rest of us can rely to determine the
best interests of the child. Someone has to fill the bill and there are
about 100,000 diplomas out there claiming that right to do so.

These people are supposedly trained, and they are certainly well
paid, to tell the rest of us what is wrong with a particular child, if any-
thing, who did it, and what should be done for the child. We want
them to make these judgments. We beg them. The law demands it of
them. Of course we get what we ask for.

Carol Lamb Hopkins was the deputy foreman of the San
County grand jury that reviewed the country's juvenile dependency
system in 1995. She was also a member of the San district
attorney's ad Committee on Child Abuse. In her testimony to the
Senate subcommittee's hearings on children and families on May 25,
1995. she said:

I could share anecdotal stories about the destruction of fami-
lies, the insensitivity of social workers, the collusion of juve-
nile court judges, which might well cause you to decide that
the damage done to children and families in the name of child
protection far outweighs the good. . . .

It is time to bring common sense to our justice system and 
to recognize that the protection of children is almost always
synonymous with the protection of families. We cannot
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allow the protection of family to be the rhetorical claim of
any one political agenda or segment of the system. I strongly
believe the protection of the family is essential to the protec-
tion of our society and essential to the survival of a healthy
democracy.

Abuse of Immunity
Both willful blindness and fairy tales have served as the basis for
breaking up families, removing children from their homes, and 
placing them in foster homes where they are quite likely to be
abused; and they have resulted in numerous criminal charges being
brought against adults targeted by the tales.

Why aren't those professional validators a little worried about
making allegations so bizarre that it would seem that no one in his or
her right mind could possibly take them literally? If they are not wor-
ried about harming others, shouldn't they be a little worried about
getting sued for irresponsibility? Well, no.

In an unsurprising extension of the immunity granted to those
who report suspected child abuse, the courts have ruled that immu-
nity also shields the activities of the authorities-the child care pro-
fessionals-who are called in to investigate those reports. It is this 
extension of immunity that allows doctors and nurses, social workers
and who induce children to make bizarre allegations to
do so without any fear of retribution.

One might think that at least in cases in which the defendants
were found not guilty that someone, somehow, would be held 
responsible for dragging both the helpless children and the innocent
accused into court, but it is not so, not even when the allegations are
of so extreme and nonsensical a character that if uttered by any but
the certified child care professionals, they would land the utterers in a 
safe environment for evaluation themselves. 

The abuse evaluator is immune as well from the charge of
having irresponsibly violated all sense of ethics, decency, and even 
common sense.

Ray Buckey and his mother, Peggy McMartin Buckey, were
found not guilty Thursday of molesting children at the
family-run Pre-School in Manhattan Beach, a
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which brought to a close the longest and costliest crim-
inal trial in history. An eight-man, four-woman of
the members parents themselves-acquitted the Buckeys of
52 counts of molestation after deliberating for nine weeks
over evidence that had been presented over the course of
more than two years. 

The acquittals concluded the longest criminal trial in his-
tory, a case that stemmed from a report to his
mother six years ago that he had been sodomized at his school
by a "Mr. Ray." The case ultimately cost taxpayers more than 
$15 million, altered scores of lives and careers, and provided a
national focal point for the issue of child abuse. (Timnick and

Angeles Times, January 19, 1990)

When the of the famous day care abuse case were
finally vindicated, they sued Kee the child psychological 
specialist who interviewed the children, as well as the corporate entity
for which she worked. The California court ruled that they could not
sue Ms. Children's Institute International-for her
role in the raising of bizarre allegations like hot air balloon molesta-
tion and tunneling trips to graveyards to dig up graves and hack up
corpses because she was just doing her job under the shield of immu-
nity. Immunity applied because her investigations arose directly out
of the initial reports of abuse v. Institute Interna-
tional, 1989).

Extraordinary. If the initial cause is just, then any evil in its ser-
vice is justified?

In the case of Wade, the naval officer above, the situation
turned out a bit better in the end. In part this was because a very
interesting series of events had been taking place during the family's
ordeal but unknown to the Wades. It happened that a convicted sex
offender was being tried for abducting and molesting children in the
very neighborhood where the Wades lived with their daughter who
was raped. The so-called therapist and abuse specialist never told
these poor parents, although both professionals were aware of it all
along.

When the facts came out, the Wade family sued their daughter's
"therapist," Kathleen Goodfriend. The California Court of Appeal
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found that for the family therapist Kathleen Goodfriend, her suppos-
edly "therapeutic" activities extending over a two-and-a-half-year
period after the initial report of the abuse "had nothing to do with
the child abuse identified and reported at the outset by the hospital.
[The] alleged coercion of Alicia continued over the next two and 
half years-long after any 'emergency' had passed, after Alicia was
out of harm's way, and after the authorities were actively involved, 
investigating and prosecuting.

"To hold such conduct protected is to immunize virtually
anyone coming in contact with an abused child. We do not believe
such an interpretation is warranted by the reporting statute"

et al. v. Superior Court of San Co., Kathleen et al.,
1993).

Following this decision, the Wade lawsuit was settled, for a total 
of $3.7 million. The county paid about $750,000 for its share of the
damages.

In most cases the injured family is without recourse. "I was just
doing my job." Doing it badly doesn't seem to have a negative impact
on the pocketbook either. Kee despite the over-
whelming rejection of the bizarre allegations of nursery school chil-
dren undertalung grave robbing and corpse mutilation that appeared
over the course of her interviews with the children, still works as a
clinical child psychologist and commands hefty fees as a speaker on
her experiences.

None of this should come as a surprise to anyone. Abuse of
immunity is inevitable. Where there is no accountability, there is no
responsibility. It is as simple as that.

IT IS A TOUGH JOB
The abuses and excesses of so many child welfare specialists should
not be allowed to obscure the indisputable fact that there are many
decent, caring, hardworking professionals who do their absolute best
with huge caseloads to help the children as well as they can be helped
with the psychological tools available. It would be cruel and 
ungrateful and stupid to say otherwise.

The problem for them and for us is that the psychological tools 
just do not exist for them to do their jobs, and no one can or is
willing to admit that. It is just too difficult to deal with the awful
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reality that in the three million annual cases of alleged abuse, our
already overworked police forces would be called on to investigate
and make determinations essentially without any evidence at all of
where, with whom, and by whom abuse has occurred. Who can
blame the police and the prosecutors' offices-along with our
courts-for wanting the assistance of professionals who know what
they are doing?

It is just too bad that there are none available.
Both in custody cases involving allegations of grave risk to chil-

dren in the home, and in cases arising where parents cannot agree on
custody for reasons both profoundly serious and dismayingly foolish, 
our judges-our whole family legal system-desperately seeks guid-
ance about where to find and where to place the best interests of the
children involved. Agencies, parents, and judges alike turn to psy-
chological professionals to help them find the truth or make their
case.

Our common desperation seems to have produced the common
delusion that experts actually exist who really can determine with the
unerring instinct of a homing pigeon exactly where the best interests
of a child lie, where a child should live, whether and how a child has
been hurt, how a child should be protected, who will be the superior
parent, and who is unfit to be a parent at all, who should have the
right and the duty to care for a child, who should see the child only
under restricted conditions, and who should be kept away from the 
child altogether.

Acceptance of their expertise has led us to trust professionals to
make these decisions for the family court system. That means ulti-
mately that we also grant them the power to make these decisions for
our own families. The abstract need of society to protect its children
becomes inevitably the rape of the rights of the real parents of indi-
vidual children. Once again, the institutionalization of society's desire
to "do good" results in terrible harm for those in the path of the do-
gooders.

The marriage of law and psychology has reached the heights of
disproportionate power for the psychologists not just in family courts
but in all legal disputes in which a psychological matter is at issue.
Judges buy the validity of the expertise of the confident psychological
practitioner and no doubt welcome the opportunity to make their
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own decisions on some foundation other than personal opinion and
bias.

It is this understandable desire that has led to the recent explo-
sion in our courts of cases alleging mental and emotional-psychic-
injury, all requiring the expert testimony of the psychological witness. 
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Remembrance of
Past

Psychic Long Ago

It is important to stress that, in considering the admissibility of
repressed memory evidence, it is not the role of the court to rule
on the credibility of this individual plaintiff's memories, but rather
on the validity of the theory itself. For the foregoing reasons, the
Court hereby denies the Defendant's Motion in Limine to Exclude
Repressed Memory Evidence. For the law to reject a diagnostic
category generally accepted by those who practice the art and sci-
ence of psychiatry would be folly. Rules of law are not petrified in
the past but flow with the current of expanding knowledge. 

Edward F. Harrington, United States District Judge, 
District of Massachusetts, Shahzade v. Gregory, May 8, 1996

THE JUDGE AND THE EXPERT WITNESS
In the spring of 1996, in Massachusetts, an elderly woman brought
suit against her equally elderly male cousin from California for
wrongs he allegedly had done her nearly half a century before.

Ann Shahzade, sixty-eight, claimed that from the time she was
twelve years old until she was seventeen, her cousin George, five
years older than she, had subjected her on a number of occasions to
nonconsensual sexual touching.

Ann claimed also that she had been so traumatized by these
events that she repressed all memory of them despite frequent
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tacts with her cousin over the years, with frequent loans from George 
to Ann. In 1991, during a course of psychotherapy when, coinciden-
tally, her cousin refused to lend her an additional $30,000, Ann said
she regained her memories of the numerous incidents of fondling of
fifty years ago; she subsequently sued her cousin for damages.

Her cousin, George, objected to Ann's suit, arguing that the 
touching was consensual and, moreover, that suing fifty years after
the alleged tort vastly exceeded the statue of limitations for a personal
injury suit. Further, George claimed that Ann's failure to bring suit 
earlier could not possibly be due to traumatic repression with 
memory loss because no such thing existed in science.

U.S. District Judge Edward Harrington, of the First Circuit,
heard George's objection and issued a ruling in May 1996, declaring
that, at least for the First Circuit, repression of memory due to
trauma-along with its long-delayed recovery years after the trau-
matic events-had been firmly established in science. Thus, Ann's
civil suit could go forward, fifty years old or not.

In reaching his decision,Judge Harrington relied strongly on the
testimony of Dr. Bessel van der Kolk, the psychiatrist from Harvard 
University Medical School whose work on trauma and memory was
briefly described earlier. Dr. van der Kolk told the judge that repression
was a scientific fact. Judge Harrington wrote that an expert witness
claiming that a theory is scientific "must testify as to whether that
theory can be, or has been, tested or corroborated, and, if so, by whom
and under what circumstances, whether this theory has been proven out
. . . whether the theory of repressed memory is widely accepted in the
field of psychology. Dr. van der Kolk's testimony satisfies these funda-
mental factors" (Shahzade v. Gregory, 1996).

In an interesting application of modern technology,when the judge
made his accepting that the evidence was sci-
entific, the Harvard and trauma specialist had the ruling
broadcast all over the Internet. The broadcast was no doubt in the inter-
ests of science rather than for the purpose of personal advertising. 

"Scientific" Evidence Cited by the Expert

Yesterday, the expert witness, Dr. Bessel van der Kolk, testi-
fied that the phenomenon of repressed memories among 
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trauma victims, especially those suffering childhood sexual
abuse, is widely accepted by scientists and doctors. (Rakowsky,
Boston Globe, April 10, 1996) 

In support of his assertions, Dr. van der Kolk told the judge that
he relied on a study by Judith Herman, who teaches in the Depart-
ment of Psychiatry at the Harvard Medical School, and Emily 
Schatzow, who is Dr. Herman's colleague at the Women's Mental
Health Collective in Massachusetts, on incest victims who were said
to "recover" their lost memories through group therapy.

Dr. van der Kolk swore to the judge that with this study Dr. 
Herman and Dr. Schatzow have provided the world with unshakable
proof that traumatic repression of the memories of childhood sexual
abuse is common. The judge believed him.

As Judge Harrington explains:

One such study, which Dr. van der Kolk referred to as the
Herman and Schatzow study, looked at victims of sexual
abuse and found that only approximately one-third of the
victims remembered all the details of the abuse. Another
one-third of the victims had a partial memory of the abuse,
while the final one-third of the victims remembered nothing
relating to the abuse. Dr. van der Kolk stated that these fig-
ures represent "the sort of figures that every study comes in
with, regardless of what the methodology is. . . . 
v. Gregory, 1996)

Let's look at this study "proving" traumatic repression and 
recovery of memory.

The Miracle of Amnesia

In group, Doris initially reported almost complete amnesia
for her childhood. She spoke little until the sixth session, 
when she began to moan, whimper, and wring her hands. In
a childlike voice she cried, "The door is opening! The door
is opening!" She was instructed to tell her memories to go
away and not to come back until she was ready to have them.
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This she did, first in a whisper, and then in a loud voice. Her
anxiety then subsided to bearable levels.

In the three weeks following this session, Doris was
flooded with memories which included being raped by her
father and being forced to service a group of her father's
friends while he watched. The sexual abuse began at about the 
age of six and continued until the age of twelve, when she was
impregnated by her father and taken to an underground abor-
tionist. (Herman and Schatzow 1987, p. 9)

It should be noted here that "Doris" is not a real patient. She is
just a made-up case used by Drs. Herman and Schatzow to illustrate
the findings of their "study." Clinicians often do this, the burden of
finding authentic illustrative cases apparently being too heavy.

For the real women who were part of the incest survivors
therapy group run by these two therapists, 26 percent of the patients
had no memories of sex abuse at all. Yet the therapists write that the 
women who can't remember being abused at all suffered the abuse at
a younger average age (4.9 years versus 10.6 years) than the ones who 
did remember. How can they know the age when the abuse
supposedly occurred if the women don't remember anything about
the abuse at all?

What are these women doing in an incest survivors group in the
first place if they can't remember any incest? Ah, but after a while
they can.

Participation in group proved to be a powerful stimulus for 
recovery of memory in patients with severe amnesia. During
group therapy, more than a quarter of the women experienced
eruption into consciousnessof memories that had been entirely
repressed. (Herman and Schatzow 1987, p. 8)

Are their memories true accounts of what actually happened to
these women as children? Well, who is to say that they are not? They
seem true to the patient. They were accepted as true by the thera-
pists. Why should the patients in such a circumstance doubt the
authenticity of either their memories or the supposed process of
"losing" and "recovering" them?
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Since the majority of their patients-64 percent-"discovered"
some new memories of child abuse in therapy, Herman and Schatzow 
classified the majority of their patients as having "some degree of
amnesia" due, of course, to traumatic repression. 

Amnesia due to repression?
Is this proof of repression-proof that the trauma of incest

forced those memories out of the reach of consciousness? It is no
such thing.

They are actually reporting only that many women who have no
memories of incest-who nevertheless join an incest survivors
therapy group on the recommendation of their therapists-do, in
time, claim to have memories of incest.

This study is proof of nothing. We can have proof of repression
and recovery of memory only if we have no other explanation for the
absence of memory before the women joined the group and then the 
presence of memory some time after they had joined it.

Are there no other possible explanations? Sure there are.
What might be possible reasons for the failure to remember?

Perhaps some of these women chose not to think about what hap-
pened to them; many victims of sexual abuse may choose to turn their
minds from the unpleasant memories. Perhaps some of the women
were so young at the time of the abuse that clear memories will for-
ever be impossible for them. 

And, perhaps, for some of the women who have no memory of
abuse, the abuse just did not actually happen.

Can the researchers rule out the possibility that the memories 
were created by the patients and by the therapists who
believed that patients in an incest therapy group should have memo-
ries of incest, who believed that in time they would have them-and
have them they did? No.

Unless Herman and Schatzow can rule out all of these con-
founding factors, they cannot possibly conclude that amnesia due to
traumatic repression is the only explanation for the lack of memory.
Because these researchers chose essentially to control nothing in their 
"study," they can conclude, essentially, nothing.

Imagine, for example, that you find that money is missing from
your purse that had been sitting on the kitchen counter next to the
refrigerator where your son and a neighbor kid had been standing. You
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cannot jump to the conclusion that the neighbor boy took the money
from your wallet without first ruling out all other possibilities. That is
not just good science; it is simple common sense.

How could Dr. van der Kolk tell Judge Harrington that this
hopelessly confounded example of junk science constituted scientific
proof for repression of memories of trauma? It seems impossible that
anyone could do so.

Maybe judges should be required to read the psychoexpert's
source material themselves instead of relying on some expert to sum-
marize it for them. A lot gets lost in the translation.

Trauma in the ER
Dr. van der Kolk also told the judge that repression was scientifically
proved in a study by the sociologist Linda Williams on women's
reporting memories for child abuse incidents that occurred seventeen
years earlier. 

As Judge Harrington explains:

A study conducted Linda Meyer Williams, which Dr. van
der Kolk referred to as "the best study on all of this," further
validates the theory of repressed memories. As a graduate stu-
dent in psychology at the University of Pennsylvania from
1973 to 1975, Ms. Williams did her doctoral dissertation on
sexually abused children who had been treated at the
Philadelphia Children's Hospital. She conducted extensive
interviews with young women who had been sexually abused,
and her dissertation detailed the experiences which they had
undergone.

Seventeen years later, as a research psychologist, Ms.
Williams reinterviewed patients who had been the subject of
her dissertation to see what impact the earlier sexual abuse
had on their later life. She was able to locate about half of her
original subjects, and after reinterviewing them, she found 
that thirty-eight percent of her patients no longer remem-
bered the abuse.

(Ms. Williams is actually Dr. Williams and has a in soci-
ology, not psychology.)
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Note that Dr. van der Kolk told the judge that the Williams
study was the best ever done on the repression of traumatic memory.
Let us look at the best study ever done.

In a 1992 issue of The Advisor, a newsletter for an organization
of professional child abuse experts, Linda Williams, a member of the
organization's board, reported the results of interviews she and col-
leagues conducted with women seventeen years after they had been
brought as young children to the emergency room of a city hospital 
for suspected sexual abuse.

Williams claimed that, "38% of the women were amnestic [sic]
for the abuse or chose not to report the abuse to our interviewers 17
years later." Leaping to generalize her findings, she concludes,
"These preliminary findings suggest that amnesia for sexual abuse in
a community sample is not an uncommon event."

Amnesia? For unfathomable reasons, psychological amnesia is
almost as popular with clinicians who specialize in sex abuse as it is
with Hollywood writers. Williams is saying exactly what Herman and
Schatzow said-that the trauma of the abuse was so great that the 
children probably repressed their memories of it.

Did Linda Williams really find that over a third of women who 
were abused as children had "amnesia" for the abuse seventeen years
later? No, she didn't. She discovered that 38 percent either did not
remember the incident o r did not choose to tell her researchers about 
it. Dr. Williams never even asked the women directly whether they 
remembered the abuse. She did not hand them the hospital report
and say, "See this? Now remember?" She has no idea what would 
have happened had she done so.

Is this proof of amnesia-proof that the trauma of childhood
abuse forced those memories out of the reach of consciousness? As
above, it is no such thing.

Williams's study, like that of Herman and Schatzow, is proof of
nothing. Williams can argue that she has scientific proof of repres-
sion if and only if there is no other explanation for what happened 
with these women. 

Are there no other possible reasons than amnesia to explain why
38 percent of the interviewed women failed to report an incident of
child abuse from seventeen years before? Sure there are.

Her youngest subject was ten months old at the time of the
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reported abuse. Ten months old! Just how much does anyone
remember about being ten months old? Or one year? Or two? Or
even three or four?

Also, for many of the children, the reported abuse consisted only
of "touching and fondling." What's a child supposed to think about
inappropriate touching and fondling? It is likely that such actions were 
uninterpretable and nontraumatic for the younger children. 

It's important to consider too that there was no physical trauma
in 34 percent of the cases, and in 38 percent no physical force was
reported. For molestation that leaves no physical evidence, with
young children one often has only the word of the mother or other 
caretaker that the abuse actually occurred. Maybe nothing happened.
Maybe the mother was overly conscientious. Maybe she was angry at 
someone. Who knows?

In addition, the women in this study were from inner-city fami-
lies who used the hospital emergency room as their primary health 
care provider, so there is nothing that would make a visit to the ER
stand out for these children. Did Williams test to see how many of
the other visits to the ER in the course of their childhood these 
women remembered? Did she find out what percentage of visits they
forgot? And what kind of incidents they forgot? She did not. She
didn't test how well or how much nonmolested adults remember
about their trips for medical care as children either. She has no idea
what kinds of injuries or sicknesses get forgotten over seventeen 
years.

There is nothing at all remarkable about the failure of 38 per-
cent of Williams's subjects to relate an incident of reported sex abuse
from seventeen years prior to the interviews. It would be completely
unbelievable if 100 percent of them had remembered the incidents.

When something does not happen in a study, when women do
not describe to interviewers a particular incident of reported abuse,
the researcher cannot conclude that there is only one possible
reason-amnesia!-for the absent finding. There are any number of
possible reasons a particular finding does not show up in a particular
study.

This study, along with that of Herman and Schatzow, belongs in
the of junk science, not in supposedly authoritative legal
briefs handed to our legislators and judges.
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This study actually had nothing to do with repression at all.
There were so many other reasons for the women's failure to report
that single incident of abuse, no researcher could claim, with any 
degree of honesty, that repression was the sole possible reason, or even
the most likely. It was no such thing.

Perhaps expert witnesses do not swear "to tell the truth, the 
whole truth, and nothing but the truth," but they should be required
to do so if they do not. Dr. van der Kolk apparently forgot to tell the
judge some additional crucial facts about Dr. Williams's study. 

To quote from the 1979 book The of Rape, written by
Linda Meyer Williams with her colleagues Thomas and
Arthur Fischman, the book that reported the original data: 

"Finally, child victims [under twelve] of rape [broadly, statutorily
defined] exhibit thefewest [one year] adjustment prob-
lems. In many cases, the nature of the event [or events] is merely
confusing. Whereas the event is disturbing to the victim, it is
perhaps no more disturbing than so many other aspects of a
child's life. In the first year following the rape, the victim's
family may deliberately maintain an "everything-is-normal"
posture. These efforts, combined with the child's natural
tendencies to forget and to replace bad feelings with good
feelings, usually result in the appearance of few adjustment
problems. . . . The changes that did appear were often diffi-
cult to attribute to the rape, as they may have reflected
normal developmental growth and change. (Williams,
Cahill, and Fischman 1979, pp. 44-45)

Why would Linda Meyer Williams have expected the
adjusted children" with their "natural tendencies to forget" to report
a "merely confusing" event from seventeen years in the past to her
interviewers in the

Why would Dr. van der Kolk have neglected to share the earlier
data on the lack of trauma in the child rape victims with the judge
before whom he is testifying about trauma and memory? It is
extremely hard to understand.

Dr. van der Kolk presented the Williams to Judge
as "the best" there is to prove "scientifically" the existence of
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repression. He was right about that. It is the best there is, and the
best is really, really bad. 

Most bewildering in the shabby display of pseudo-evidence for
the existence of repression paraded before the judge in Shahzade v.

is the research conducted by the number one 
plaintiff himself, Dr. Bessel van der Kolk. Dr. van der Kolk testified 
that he conducts research on trauma using what he thinks of as 
advanced, sophisticated, neuropsychological techniques. 

Dr. van der Kolk asserts that we have a special video trauma 
memory that works according to different rules than ordinary memory.
He claims that while ordinary memories of such events as, for example,
your first day at college, will indeed be distorted, decomposed, selec-
tively highlighted, and badly contaminated both by what transpired
before and what occurred afterward, memories of traumatic events are
etched indelibly and unalterably into the very synapses of the brain.

Is there any evidence that special video trauma memory is a
fact? No. But Dr. van der Kolk claims to find that when patients are 
asked to remember horrifying events in their lives like the death of a
child in a car accident, their P E T scans look different than they do
when the patients are asked to think about getting up, brushing their
teeth, and going to work. A P E T scan is a picture representing the 
amount of brain activity in different colors. Dr. van der Kolk hooks
up volunteers to the P E T scanner-the machine that measures brain
activity and makes the picture-and asks them to remember some-
thing terrible. He takes a "picture." Then he asks them to think about 
brushing their teeth. He takes another picture. The pictures look 
different.

What can one conclude from that? Nothing.
How do the PET scans look when the patients think about an

event that was unpleasant but not horrific, like having your car
stolen? Who knows? How about a highly emotional event like a wed-
ding day or an episode of adultery? Do they look more like traumas
or teeth brushing? Nobody knows. What do the scans look like when
the patients are asked to fantasize a event instead of
remember one? Nobody knows.

It wouldn't make any difference if we did have answers to all
these questions. Whether PET scans vary when subjects think or fan-
tasize about various types of events cannot prove that anyone has a
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trauma engram etched in his or her brain. How could it? And there is
no logical connection between distinctive PET scans and Dr. van der
Kolk's favorite pseudo-phenomenon, flashbacks. There is no necessary
connection between distinctive PET scans and indelible memories. 

For example, let us say that my P E T scans always look different
when I fantasize than they do when I remember real events. Would
that necessarily mean that my memories of real events were exact and 
accurate? Of course not. There are innumerable reasons why the two
classes of scans might differ.

Researchers who jump on "the special indelible character of
trauma memory" bandwagon as the only possible explanation are
simply bamboozling the public. This bamboozling is especially intim-
idating when it is sprinkled with a hefty dose of neuropsychology
jargon. What is the poor layperson supposed to say? don't buy that
PET scan Of course not. Who would be so bold? That's why
we have experts to explain these matters to the lay public. Neverthe-
less, fancy terms and expensive technology aside, no one ever has
shown that memories of trauma have special etched-in-the-brain
characteristics. Dr. van der Kolk's research certainly shows no such
thing and he had no business telling the judge that it did.

Dr. van der Kolk was testifying about this research to prove that
repression of memory due to trauma is a scientific fact. He seems to
have forgotten for the purposes of his research the paradox that if his
subjects are able to focus their minds on the memory of a "traumatic"
event, then, by definition, that event was not repressed out of
memory due to the trauma or couldn't have been thinking of it
during the experiment.

Of course, even if Dr. van der Kolk had avoided this crippling 
difficulty, his PET scan experiments cannot be said to have even the
vestiges of control.

Who Needs Good Science?
Is there any scientific evidence that repression, in the sense that
"researchers" like Herman and Schatzow, Williams, and van der
Kolk mean it, actually exists? What they mean by repression is,
"Something terrible happened to me and it was so awful that I
cannot remember it, try as I will, and my failure to remember is not
because I was too frightened to pay attention to what was happening,
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and not because I was hit on the head, but only because my mind is
trying to protect me from the pain of the awful memory."

People like this story. It has an inherent plausibility-at least to
the ear of psychologized Americans. It makes sense. Well, not to me.
Psychologically, from Missouri. Show me. Where's the sound, sci-
entific-carefully controlled and unconfounded by floating variables
and researcher bias-proof that repression exists?There is none.

David Holmes, in a recent comprehensive review of all of the
evidence on repression, found that: 

despite over sixty years [it is over seventy years now] of
research involving numerous approaches by many thoughtful
and clever investigators, a t the present time there is no con-
trolled laboratory evidence supporting the concept of repression. It is
interesting to note that even most of the proponents of
repression agree with that conclusion. However, they attempt
to salvage the concept of repression by derogating the labo-
ratory research, arguing that it is contrived, artificial, sterile,
and irrelevant to the "dynamic processes" that occur in the 
"real world." (Holmes 1990, p. 96)

Our George Franklin murder trial expert, Dr. Lenore Terr,
takes exactly this tack. Dr. Terr, in describing her trial testimony in 
Unchained Memories, wrote:

I explained why clinical studies of people who have undergone
traumatic events are the best way we currently have to under-
stand how these events are perceived, stored, and recollected. 
It was important that the courtroom "finders of fact" see that
there are great differences between the mistakes that a group
of kidnapped children will make, or that a raped little girl will
make, and the mistakes a college student in a psych lab, for
instance, will make after watching a movie of a simulated
automobile accident. (Terr 1994, p. 51)

Dr. Terr packed a lot into that piece of testimony. She was
saying that having a horrible experience is different from having an 
experience that is not horrible. That is undeniably true on some level
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if not all levels. She is saying also that adults are different from chil-
dren. Also manifestly true in many but not in all respects.

Most important, she is saying that her interpretations and intuitions,
and those of other clinicians, are a better source of reliable and valid

about memory and trauma than are scientific studies of
memory that do not involve actual trauma.

Now, that is a self-aggrandizing claim with no substantive scien-
tific support whatsoever. That clinicians think they are great judges of
how the mind works does not make them great judges of how the
mind works. It just makes them clinicians.

In an outpouring of pride in the infallibility of her clinical intu-
ition, Dr. Terr writes, "Psychological experiments on university students
do not duplicate in any way the clinician's observation" (1994, p. 51).

That is actually a strange and rather pathetic statement. A rea-
sonable person might expect that at least some of the clinician's
observations ought to be scientifically verifiable. If a clinician's obser-
vations cannot be duplicated in any way by scientific psychological 
experiments-whatever the age or educational status of the sub-
jects-then something is seriously wrong with the clinician's observa-
tions. It is hard to imagine why anyone in the medical professions 
would take such obvious pride in being beyond the touch of science.

Despite the disdain frequently expressed by clinicians for the
inferior research efforts of their lesser scientific counterparts, we nev-
ertheless have clinicians and trauma specialists like Williams, 
Herman, Schatzow, and van der Kolk all claiming that their scientific
efforts to prove the existence of traumatic, "amnestic" repression
have been wildly successful and downright definitive.

They should be joking, but they are not. Their work should be
assigned in classes on research design to illustrate "What is wrong
with this study?" It certainly should not be presented in court as sci-
ence to a judge trying to make an honest and informed decision about
the scientific status of some psychological concept.

It is especially frightening to realize that the professional organi-
zations on which both the courts and the public rely are utterly
unwilling to rein in these pseudo-experts when they testify. In fact, in
Shahzade v. y,the plaintiff even offered as supporting evidence a
statement of the American Psychiatric Association that said, "Children
and adolescents who have been abused cope with trauma by using a
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variety of coping mechanisms. In some instances these coping mecha-
nisms result in a lack of conscious awareness of the abuse for varying 
periods of time. Conscious thoughts and feelings stemming from the
abuse may emerge at a later date."

The judge was so impressed that statement that he wrote in
his decision, "The American Psychiatric Association, which is the
major professional association for psychiatrists in America, recognizes 
the theory of repressed memories and believes it is very common
among people who have experienced severe trauma."

The American Psychiatric Association should be ashamed of itself
for writing a statement on the aftereffects of abuse that is so vague and
so open in its terminology that any practitioner with an agenda can 
wiggle a pet theory into its framework. Do some people "cope" with
the memory of an awful event by not thinking about it? Sure. Well, call
that repression. Do some people simply forget with time and go on
with their lives?Sure. Well, call that repression too. Why not?

Well, why not is pretty darn clear. Judges and legislators all
over the country are not going to rewrite the law on the statute of
limitations for either criminal or civil actions based on the "scien-
tific discovery7' that people sometimes avoid about awful
events in the past and sometimes they forget about them. They are
rewriting the law because the APA has told them that what is
responsible for the absence of conscious memory of terrible events
is nothing ordinary but rather the mysterious mental process of
repression, whose existence has been so clearly demonstrated by the
clinical techniques of Sigmund Freud and his modern descendants.
Shame on them.

The American Psychiatric Association knows perfectly well that
whatever the private ideological beliefs of its members about the uncon-
scious repression of the memory of psychological trauma, there is no
scientific evidence supporting the factual existence of hypothetical
mental phenomenon. It is grossly unethical for the APA or any of its
members to mislead the legal community into thinking otherwise. 
Because they would like repression to be a fact does not make it so.

PSYCHIC INJURIES LOST AND FOUND 
We have frequently been called a litigious society; Maureen Dowd
has lately called us a therapeutic society: The courtroom spawn of a
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marriage of these two is a dizzying image indeed. Thanks to liberal
latitude in interpreting discrimination and injury under the Civil
Rights Act, various Employment Discrimination Acts, the Americans
with Disabilities Act, and the Child Abuse and Prevention Act, there
are not nearly enough clinical practitioners to ferret out all the
mental and emotional injuries committed in every imaginable public
or regulated domain. 

The newest (1994) Diagnostic and Statistical Manual of Mental
Disorders provides the civil litigant with literally hundreds of possible
disorders, each neatly laid out with the necessary symptoms. It is hard
to imagine that anyone could live in today's society and not be diag-
nosed with at least one of these many disorders. After all, they
include such exotic stuff as smoking cigarettes, having lousy sex,
feeling rotten about your life or trapped in your job or marriage, and 
hating your body because you think you are too fat or too ugly. Any-
body out there with low self-esteem?

If you are not Pollyanna-happy-and complain loudly about the
fact that you are not-the odds are great that a psychoexpert can and
will diagnose a mental problem for you.

Once society has accepted that the hundreds of ways people can 
be unhappy can all be labeled as specific mental disorders, then the
diagnosis of those states of unhappiness, those disorders, becomes the
special province of mental disorder experts. Using diagnostic criteria 
of the American Psychiatric Association, public health officials have
determined that over 10 percent of working Americans suffer from
alcohol disabilities. That doesn't just mean that they drink too much.
Oh, no. It means they have a mental problem that makes them drink 
too much. The layperson has signed away the ability to say, "Oh, hell.
If she drank less and spent more time thinking about somebody 
besides herself, she'd be okay." This insensitive lay analysis not only
recommends a change in behavior as a cure for unhappy-making
activity, it also places the blame for the situation on the sufferer. A
strict no-no in the psychopolitics of modern America.

A layperson may look at the behaviors that characterize, for 
example, adjustment disorder, and say, "Oh, baloney. Disorder,
shmorder. She's just having trouble breaking up with her boyfriend."
But what does our typical layperson know? Has he had any clinical 
experience with patients suffering from adjustment disorder? No.
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He's had a lot of experience with people up with their 
boyfriends and girlfriends, but commonsense experience no longer
counts in the courtroom. 

Today we have psychological experts to characterize life's events
and their aftermaths in terms of disorders and treatment. This whole-
sale pathologizing of every possible response to the less-than-perfect
aspects of life has been a real boon to tort attorneys and their plain-
tiffs.

In all civil tort (injury, discrimination, disability) cases-he did
me wrong and I demand compensation-it is necessary for the plain-
tiff to show some damage or injury to claim compensation for said
damage or injury. You can't go into court and say, "He ran me over 
with his car and I feel just perfect both physically and mentally, but I
want a million dollars anyway."

Now, determining physical injury is by no means a simple task 
in every instance-just consider the wrangling over breast implants
and secondhand smoke-but it's an absolute breeze compared to
demonstrating psychological injury. I can see that your hand is badly
burned, for example, but how am I supposed to know if you really 
suffer from depression? You say you do, but, after all, you are suing
for a million bucks in damages, so you have to claim you are suffering 
from something, and I can see your hands look fine. 

Diagnoses of mental disorders play a crucial role in establishing
injury in cases in which no injury is evident to the casual observer.

Let us say that your falling off the ladder produced no clearly
broken bones or other specific physical hurt. To recover damage for
injury, you must establish the presence of some injury. If no damage
is noticeably present, it behooves both patient and psychoexpert to
unearth some. A diagnosis of mental or emotional disorder does the
trick quite well.

It is noteworthy too, not to say terrifying, that a great many of
the leaping onto the witness stand, hired to testify in
civil trials in which thousands, often millions, in damages are 
demanded in compensation for psychic injury, are willing not only to
diagnose the claimant but to identify for judge and jury the actual
cause of the disorder-whodunit-even when that cause lay in the
distant past, decades before the hired gun ever met his or her
employer.
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Of course, we have had claims of psychological injury for a
number of years, but the exponential growth in such claims over the
last twenty-five years has been astounding.

This is matched by the corresponding growth of graduate and
professional education in the various branches of psychology over 
those years. The total number of in clinical psychology 
granted in the United States from 1920 to 1974 was 8,687. In the
twenty years since, there have been some 23,000 clinical 
awarded. Today, there are some 75,000 clinically trained psycholo-
gists in the United States. This exponential growth has been accom-
panied by a like expansion in the number of master's-level clinical
social workers, especially since they achieved the goal of licensing in
the early as well as holders of master's degrees in the different
varieties of counseling. Psychiatry alone has suffered something of a
drop-off in popularity over the last two decades, although with nearly
40,000 psychiatrists and close to 1,000 registered psychoanalysts,
their ranks can hardly be called thin.

All these highly qualified people need jobs.
Mental and emotional injuries provide almost limitless vistas of

employment for the psychologically trained. It should come as no
surprise that job opportunities and skilled workers arise hand in hand,
especially in a line of work where the worker defines the job.

THE PSYCHOLOGISTS AND THE STATUTE
OF LIMITATIONS
Nevertheless, what psychological expert testimony about repression
and recovery of memory has done in the arena of civil redress for 
mental and emotional injury knows no precedent. Lenore Terr's testi-
mony in 1990 in the twenty-years-late George Franklin trial for the
murder of the child Susan Nason provided an entree for expert psycho-
logical testimony on the alleged phenomenon of repressed memory in
civil cases.

In both the number of cases it has inspired and in the changes of
law it prompted, the Franklin case has had unprecedented "psycho-
logical" impact on the American civil justice system. That is sur-
prising, in a way, and ironic, because the Franklin case was, of course,
a criminal trial, not a civil action, and the absolute length of the delay
on Eileen's part in bringing forth her allegations against her father
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was not the central issue, since there is no statute of limitations for
murder in California.

Nevertheless, expert testimony on the status of repressed
memory in the Franklin trial triggered an explosion of
pseudo-science in the witness box and opened the floodgates to a new
kind of civil case for hurts from decades past, and a new kind of
delayed discovery law. In 1993 the California Court of Appeal ruled 
that Lenore Terr's testimony on trauma and repression was a useful
thing to have had in the courtroom "to disabuse the jury of the iden-
tified misconception that a child witness to murder would not be able 
to forget the event only to recall it accurately twenty years later."

This opinion lays out clear acceptance of the psychoexpert's
claim that as far as memory, forgetting, and the effects of terrible
experiences go, the ordinary citizen is an ignorant boob. This court
accepted the psychoexpert's claim that laypersons suffer from "mis-
conceptions" about these matters and require "disabusing" through
the good offices of the knowledgeable psychological professional who
can infallibly ferret out the deepest buried secrets and the most elu-
sive and complex mental processes.

Given what seems to therapists and patients to be the over-
whelming intuitive evidence that traumatic repression exists and
operates in just the way they have observed with their patients, many
clinical practitioners supported a change in the statute of limitations
for prosecuting past crimes and for bringing civil suits based on past
injuries.

The move to extend the tolling of the statute of limitations
indefinitely puts a great many people in a very dangerous situation. 
The legal system is supposed to protect the right of the defendant to
mount a reasonable defense. That means if are accused of a crime 
or accused of injuring someone, you must have the right to be tried in 
a time frame in which it is possible to obtain evidence and witnesses. 

You also have the right to expect that the evidence brought for-
ward will be something other than the highly dubious and utterly
unscientific claims of invested "experts" in psychological
"phenomena" that have absolutely no scientific basis in fact. You have
this as a defendant, and the people-judge, jury, and society as a
whole-have a right to expect that defendants and plaintiffs will be
found guilty or innocent or injured or competent or whatever on
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some basis other than the will-o'-the-wisp that is a clinician's personal
opinion based on clinical practice. 

However, due process notwithstanding, in response to the testi-
mony of such experts, legislatures in some two dozen states across the
country have changed their laws because they were told, and they
believed, that there is reliable, generally accepted, evidence
for the operation of involuntary, unconscious repression. Clinicians 
presented as a scientific certainty a phenomenon whose existence is to
date wholly unsubstantiated.

It is also likely that the people in the state legislatures are scared
to death to vote against it. In my state, Massachusetts, the measure
passed without debate. The issue is tied very closely to the problem
of child sexual abuse and no legislators in their right mind want to be
seen voting in favor of child molesters. 

Proponents of the change wanted the law applied to recovered
repressed memory to mirror that applied to the "discovery" of
damage in, for example, surgical cases in which the forgotten sponge
only makes its ill effects felt long after the statute of limitations for 
surgical malpractice has passed. If you buy the clinicians' belief
system, that's a perfectly reasonable position. If you want sound, sci-
entific evidence to support a change in the law, then it's real crazy.

The crucial difference between genuine discovery cases-"My
god, he left the sponge in there!"-and recovered memory of trauma
cases is that in the former there is no doubt that the sponge is indeed
present in the claimant's because the poor old claimant had to hire
another surgeon to remove the disgusting thing. There is no question
about the identity of the physician who left it there (although given the
surgical masks and the anesthesia there may be room for doubt, but the 
surgeon's name is on the bill, isn't it?), and there is no doubt that had
the patient been aware of the mislaid sponge within the time period 
specified by the statute of limitations, he would have sued to recover
damages. Unless he was a very saintly and understanding patient. 

But with so-called recovered memory cases, there is often no
objective or even supporting evidence that the alleged trauma
occurred, no evidence of the identity of the alleged perpetrator, and
no evidence whatsoever that the plaintiff was unaware of the traumatic
event-or "countless"events-causing the alleged damage during the 
period specified by the statute of limitations.
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The widespread changes in the statutes of limitations due to leg-
islators' acceptance of the scientific validity of repression and recov-
ered memory have been a fabulous boon to litigators. Before the
courts accepted this interesting story as proven science, plaintiffs
could bring suit only for psychic wrongs done them within a few years
of the injury. Now the grave is the limit. As long as the accused still
breathes, suit can be brought for wrongs done more than half a cen-
tury ago. The evidence required is the claims of the plaintiff and 
the clinical intuition of the hired psychoexpert gun. 

By the middle of 1996, nearly seven hundred lawsuits involving
claims of repressed memory were at the trial level. Nearly two hun-
dred had reached appeals courts.

For the whole clinical psychological profession in whatever
guise, the increase in power and prestige in the civil litigation arena
has been dizzying. Just think of it. Judges genuflecting before your
sagacious testimony, and changing the law to fit your word. Legisla-
tures galvanized into rewriting out-of-date statutes of limitations so 
that citizens wronged by their fellows decades in the past can never-
theless seek retribution as long as they were injured badly enough to
lose their memories in the interim. It is a compelling picture of a
powerful profession flexing its muscles as never before. 

The clinician has, almost by definition, cornered this market.
Because diagnosing psychological injury supposedly requires skills
born of years of training, it is clear that only the trained psychological
professional can do the job. No wonder the social workers clamored 
so for licensed clinical status.

It is also no wonder that the last couple of decades have seen an 
exponential growth in the number of psychoexperts testifying in liti-
gation of every description involving claims of psychological injury
from past abuse, present harassment, and any conceivable form of
discrimination The job opportunities are inexhaustible.

SO MANY DIAGNOSES, SO MANY CLAIMS
In a civil trial like that of v. Gregory, a psychological expert
is hired by the plaintiff to mount the witness stand and give forth tes-
timony both about psychological science in general terms-like the
experimental basis of repression, for example-and also about the
specifics of the particular case before the court at the moment.
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For example, in the Shahzade v. case, Ann Shahzade 
claimed to suffer from an eating disorder, sleeping problems, and
problems with her relationships. (Hmmm. Who doesn't?)

So, in before Judge Harrington on the supposedly sci-
entific foundation for repressed memory, Ann's Harvard expert did not
confine himself only to generalities. Oh, no. He also diagnosed the
plaintiff as suffering from our old friend, post traumatic stress disorder. 

Consider that the major symptom of PTSD is horrible, intrusive 
memories of the traumatic event invading your thoughts and your
dreams-those flashbacks that defense experts for Viemam vets find so 
convenient. That is kind of hard to claim when you claim at the same
time that you were entirely unable to remember the trauma at all for
fifty years, isn't it? Of course, another little symptom you may have is 
the inability to recall an important aspect of the trauma. Maybe the
clinician turned that symptom into the inability to remember anything
at all even of years and years of horrible experiences. A second
symptom cluster for PTSD has to do with avoiding thoughts of the
trauma and people associated with it, but if you claim not to remember
the trauma at all that whole bunch of possible symptoms is blown away.
In this case, Ann certainly did not avoid her cousin; she regularly bor-
rowed money from him over the years. The third category of symp-
toms you have to display-at least one-has to do with irritability and 
trouble falling or staying asleep. About ninety million Americans
exhibit those symptoms, so the prospective plaintiff is pretty safe there.

What this means in actuality is that there are no symptoms reli-
ably indicative of PTSD. The only important factor in reaching this 
diagnosis is the claim of the patients or plaintiffs that something hor-
rible happened to them and it made them feel terrible. N o psychia-
trist, psychologist, counselor, or social worker can evaluate that claim
any better than you or I. What is there to evaluate? Only whether the
person is lying, and it is impossible for anyone to tell that.

Dr. Gerald Rosen, writing in the Bulletin of the American
Academy of and the Law in 1996, observed that there is
nothing new in the notion that some people feign illness for financial
gain. He pointed out, however, that the establishment of post trau-
matic stress disorder as a distinct psychiatric condition has brought
with it the expression of renewed concerns because the symptoms of
PTSD are subjective, well-publicized, and easy to simulate.
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Recent findings demonstrate that attorneys can an active
role in furthering the presentation of false PTSD claims.
Rosen (1995) reported on 20 survivors of a major marine dis-
aster who all filed personal injury claims and presented with
the hallmark symptoms of post traumatic stress disorder. The
resulting and extraordinarily high incidence rate for diag-
nosed PTSD among these litigating survivors was explained,
in part, by reports of attorney coaching and symptom sharing.
Thus, several survivors disclosed that counsel had advised 
them that they didn't need to work and it might be worth
their while to see a doctor every week. Two other survivors
reported after settling their cases that attorneys had explained
to crew members how people with PTSD had sleep problems, 
nightmares, and fears. This information was allegedly shared
with others in the group. (Rosen 1996, p. 267)

A number of experts have expressed concern that attorneys
might coach their clients in the furtherance of a claim, simply run-
ning down the list of PTSD symptoms in the DSM. Lees-Haley
(1986) considered this potential for abuse and concluded: "If mental
disorders were listed on the New York Exchange, PTSD would be a
growth stock worth watching."

If you wish to sue, it is 100 percent guaranteed that a hired gun
can be found to give you a diagnosis. With symptoms as vague and
contradictory as those of dozens of the so-called mental
with PTSD probably taking the prize-how can the expert miss? 

Psychological Breast Lumps 
Remember, in a psychological injury trial, a trial in which the plaintiff
is claiming that he or she was mentally or emotionally injured by
someone else, there is, by definition, no apparent physical evidence.
We have only the word of the claimant, who says, "I am badly
injured, he injured me, and I want compensation." The claimant is
backed, of course, by the testimony of the hired expert psychological
witness. (Of course, one may, and many people do, sue for both phys-
ical and psychological injury.)

In the example below, the supervising therapist hired by the
plaintiff in a 1993 Seattle civil trial explains how he arrived at the

Cal. Coalition for Families and Children v. San Diego County Bar Ass'n 
13 cv 1944 CAB BLM 

CCFC Master Exhs. P2143



W H O R E S O F T H E

of post traumatic stress disorder that served as the basis of the
alleged damage in the lawsuit for vast compensation-$3.4 million.

Attorney: What were the factors that you saw in your clinical experi-
ence in working with [the plaintiff] that led you to come to diag-
nosing her eventually as having Post-Traumatic Stress Disorder?

Therapist: Okay. The fact that what had appeared to be anxiety and 
depression, some Dissociation, that I initially saw as Adjustment,
was more chronic. Secondly, that there had emerged in her
therapy clear memories of very traumatic abuse and coercion of
her, which is consistent with PTSD diagnosis. Thirdly, there 
was a disruption to her self image, her esteem of that image.
And disruptions in her personal relationships, historically, and 
currently at that time.

So, for those reasons, among others, it seemed an obvious 
diagnosis to make. (Mutteu v. 1993)

Was the diagnosis of post traumatic stress disorder caused by 
childhood trauma reached because of the symptoms exhibited by
the patient and carefully observed by the seasoned practitioner?
Oh, no, not at all. Because the patient in the course of therapy
claimed to recover memories of trauma, the therapist simply diag-
nosed PTSD on the basis of alleged trauma alone. The diagnosis
was made entirely independently of any symptoms. (It is for this
reason that PTSD-and its associated symptoms-cannot be used
in any correlational studies of trauma victims. If the patient had a 
trauma, then the patient has PTSD; if the patient has PTSD, then,
by definition, the patient had a trauma.) 

The list of signs and behaviors that the naive might consider
necessary for the diagnosis are nothing next to the claim of historical
trauma by the patient. If you can claim a trauma, then you can claim a
post trauma mental problem. 

Shouldn't there have been at least a psychological lump in the
patient's metaphorical breast to justify the diagnosis? Apparently not.
This clinician began to "spot" symptoms he reached his diag-
nosis, not before.

What does a psychological breast lump look or feel like? How
does the trained clinician spot an authentic psychological symptom?
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Let me give you a distressingly clear example of the extremely
tenuous relationship between "symptoms" spotted by the sharp clini-
cian hired to come up with a litigatable diagnosis and what the
patient actually says in session with the clinician. It is also a beautiful
example of the creative clinical intellect at work, utterly unfettered by
any constraints of reality.

The plaintiff claimed to suffer from PTSD caused by the child-
hood trauma of abuse suffered two decades prior to the trial.
Remember that a frequent symptom of PTSD is that the traumatic
event is persistently reexperienced. 

This is actual courtroom testimony illustrating what the patient
said that led her therapist to believe that she "persistently reexperi-
enced the trauma" that allegedly caused her PTSD.

Therapist: In [the plaintiff's] case, she continued to choose men in 
relationships in which there was often sexual deviancy [oral sex].
When she got close in the relationship, she would have difficulty
in being sexual. She seemed to have difficulty in making appro-
priate and healthy choices for herself regarding relationships. So
that, in essence, with each relationship, it was a form of sexual
abuse that she kept creating.

What I saw in [her] is that each time she got into a relationship
it was inappropriate and in many ways it was abusive. That would
be re-experiencing the original event. I don't believe that she
deliberately,consciously,went out and picked someone that was
going to be abusive towards her or would ask her to perform
sexual acts that she wasn't comfortable with. But, I believe, that's
what kept happening again and again. 

Attorney: I see. Anything else?
Therapist: No. (Matteu v. 1993)

Got that? Any woman who has had a number of unsatisfactory
relationships with men is a victim of post traumatic stress disorder. Any
sharp clinician could tell you that those lousy relationships are just the
poor woman's way of reenacting the abusive relationship from her girl-
hood. Of course, this will be true even if the woman remembers nothing
at all about the past abuse. The unconscious does not lie, does it? And
what could lousy relationships be but a reflection of abuse in the past?
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What we've got here is evidence for the presence of a
symptom-reexperiencing the original event through nightmares,
incessant thoughts, or flashbacks-so flimsy I would not have
believed it if I had not heard it in court. Bricks out of straw indeed.
Yet this trained professional testified that she spotted this symptom-
rotten relationships with men-and determined her diagnosis in one
impressive leap of illogic. Who can say she is wrong? Only another
highly trained professional.

Corroboration
Only another expert can testify that your expert is wrong, and what 
can he or she say? That you are not sick? You cannot prove that a
person is not sick; you cannot prove the nonexistence of something.
Maybe the second expert is just not as sensitive as the first. Who can
say? A third expert? There are no objective criteria for most mental 
diagnoses.

The psychiatric association did not develop its diagnostic cate-
gories or the associated symptom lists through any procedure
remotely resembling standard scientific practice, and individual prac-
titioners do not arrive at their specific diagnoses for particular
patients through any scientific procedure either.

The actual basis for the clinician's diagnosis is what it always
was, from Freud to the present, diagnostic manual or no manual:
what the patient says about what he or she feels, thinks, and does;
and the clinician's interpretation of what the patient says.

James McDonald and Francine Kulick have edited a book called
Mental and Emotional Injuries in Employment Litigation-a handbook
for expert psychological witnesses to use in preparing cases for psy-
chological damage. This handy guide to prospering in court points
out, with no sense of irony whatsoever, that:

In psychiatry and clinical psychology, more than in any other
medical discipline, a patient's subjective reporting may be a sig-
nificant and confounding problem in the diagnostic process. . . . 
Without clarification, and taken at face value, a patient or liti-
gant who claims to be "severely depressed" may be misunder-
stood as suffering from a clinically significant depression when 
the person is simply sad or angry. (1994)
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Well, they've got that right.
The clinician relies on what the patient says-filtered, of 

course, through the focusing lens of the clinician's intuition, and cor-
roboration of the product of this happy union is neither wanted nor
needed. Well, corroboration is badly needed, but the legal
profession has been conned into believing that it is not.

In a chapter on torts, or civil wrongs, in his book Guide
to the Law, the late nationally famous attorney Melvin Belli writes:

An early fear of the law was that psychological injuries could
be easily faked. Because there were no sure means of verifying
these injuries, the danger was that many sham claims would 
be successful. Today psychological and emotional injuries and
other mental disorders can be diagnosed with a good deal of
certainty, so the chances that a fraudulent claim for emotional
distress will succeed are no greater than for any other type of
injury. (Belli and 1986, p. 302)

Mr. Belli was badly led astray there, and so, all too often, are the
rest of us. The gullible public is led to believe that clinicians
in civil cases truly reach their diagnostic conclusions after carefully 
gathering corroborating information for what the patient tells them,
but, of course, in most instances, corroboration would be impossible. 
Who can corroborate whether someone sleeps well, has nightmares,
feels anxious, or can't remember something? 

In some cases, however, clinicians simply spurn the concept of
corroboration as irrelevant to the process of healing. They also spurn
reality testing as irrelevant to the process of criminal and civil trials,
which is truly bewildering.

Dr. Lenore Terr, the star witness for the prosecution in the
George Franklin murder trial, displays the classic breezy attitude
toward corroborating evidence for a patient's claim. (Her entire
acquaintance with Eileen Franklin before her father's trial extended
for the whole of four hours.)

Eileen told me that she became withdrawn at school after 
Susan Nason disappeared. She began pulling out the hair on
one side of her head, creating a big, bleeding bald spot near 
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the crown. Most likely, young Eileen unconsciously set out to
duplicate the horrible wound she had seen on Susan Nason's 
head. This behavioral re-enactment provided internal confir-
mation for me of the truth of Eileen's memory. (1994, pp. 
3 -36; italics added)

It is beyond belief that a court was hoodwinked into believing
that this nonsensical psychobabble represents in any way objective
evidence or reliable proof that Eileen pulled out her hair to match up
with Susan Nason's head wound. 

That courtroom diagnosticians ignore even the wispiest con-
straints of reality in reaching their diagnoses is truly frightening. 

Lenore Terr, like all clinicians, trusts her clinical intuition
absolutely and is blithely indifferent to the operation of the confirma-
tory bias in the construction of an interpretative narrative to put on
the witness stand. She was testifying in a murder case, a criminal trial, 
which makes this arrogance and indifference to science particularly 
difficult to swallow.

Faking It
In the v. Gregory trial, Bessel van der Kolk told the judge
that "there is no scientific basis to believe that Shahzade or other vic-
tims could fake such memories and fool psychiatric tests" (Rakowsky,
Boston Globe, April 10, 1996).

What on earth can Dr. van der Kolk have meant by that?
Did he mean that patients can't fool doctors about whether 

claimed memories are real? Not true. Patients themselves can even be 
fooled.

Jean Piaget, the famous Swiss child psychologist, gives us an 
quoted example of exactly this phenomenon. He relates that a vivid
childhood memory of his was of an attempted kidnapping he suffered
as a small child in the care of a nanny who saved him from the
danger. Years afterward, in a fit of remorse, the nanny confessed to

parents that she had made up the whole story to cover some
indiscretion of hers. Yet, for the young "kidnap" victim, the memory
was as clear and as detailed as any memory of an actual event. Of 
course, the was probably vividly related by maid, and no
doubt recounted a number of times by family members, so it was a
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clear story in young mind. How was he to know it was not

No one can tell the difference between a true memory and a mis-
taken one. There are no reliable differences in accuracy, in the number
of details, or even in the confidence a person feels in the memory.

(For very readable books that deal directly with this issue as it
applies to real-life situations, the reader is directed to any of several 
recent offerings by Elizabeth and her colleagues.)

Did Dr. van der Kolk mean that a patient couldn't fool a test for 
traumatic repression? Not true. There are no psychological tests for
such things. What test could there possibly be? Unless someone pops
up and says, "Wait a minute! She told me all about it in 1972," there
is no possible way to gainsay the claim of a traumatic inability to
remember. What secret psychological tests could Dr. van der Kolk
have had in mind?

Is he claiming that no healthy person could fake responses to
psychological tests well enough to fool a clinician into thinking he or
she was sick? Not true. P. Lees-Haley and R. S. Dunn in 1994 found 
that college freshmen in the first quarter of an introductory psy-
chology course were quite capable of picking out the appropriate
symptoms for different diagnoses. Ninety-seven percent of these
untrained youngsters picked out the "right" symptoms for depres-

97 percent for generalized anxiety disorder, and 86 percent for
PTSD (Lees-Haley and Dunn 1994, pp. 252-56).

Moreover, a famous study by David Faust, Kathleen Hart, and
Thomas Guilmette showed that the situation was just as bad even for
the accurate detection of brain damage in children. 

Children were instructed to "fake bad" on comprehensive
neuropsychological testing but were given minimal guidance
on how to proceed. Of the 42 clinical neuropsychologists who
reviewed cases, 93% diagnosed abnormality [in normal chil-
dren!], 87% of these 93% attributed the results to cortical
dysfunction, and no clinician detected malingering. The
results are consistent with other studies that have examined
the capacity of adolescents and adults to fake believable
deficits on neuropsychological testing. (Faust, Hart, and Guil-
mette 1988, p. 578)
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There is half a century of research showing that it is not only pos-
sible but quite easy to fake and fool both psychiatric tests and the psy-
chiatrists who give them. There is also a decade of research showing 
that people can be fooled even by their own mistaken memories. 

Is Dr. van der Kolk claiming that in an evaluation interview no
client could fool a trained clinical psychiatrist into thinking she suf-
fered from PTSD when she did not? That's a joke, right? To get a
diagnosis of PTSD, all you have to do is tell your doctor that you
have nightmares about some awful event in your past, or, alterna-
tively, that you remember nothing at all about some awful event, and 
that you are cranky and have trouble sleeping. Bingo! PTSD.

Dr. van der Kolk must have been fooling the judge, or maybe he
was just putting him on.

It is exactly this extraordinary flexibility in claiming and inter-
preting symptoms that makes customized diagnoses not only possible
but inevitable. The good attorney Belli could not have been more
wrong.

The system is foolproof. Opportunities for litigation for psychic
injury-for mental and emotional distress-are wide open. Add in
the unprecedented expansion of time to bring suit afforded the
allegedly injured plaintiff by state and federal acceptance of repressed
memory as an excuse to throw reasonable statutes of limitation out
the window, and the opportunities become virtually limitless. 

Any underemployed clinicians or attorneys would do well to
hotfoot it to the nearest bookstore and purchase a copy of the DSM-

as well as the handy how-to-sue book edited by McDonald and
Kulick. The latter is an excellent source for information on laws that
provide avenues for recovery of damages due to psychological injury
and for frequently claimed injuries along with their diagnostic cri-
teria.

WHAT DOES I T COST T O BRING A CIVIL SUIT?
The situation is made worse by the way the current legal system pays
for itself. Most civil suits like v. Gregory are brought under a
contingency arrangement. So suing is itself a little bit expensive, but
mostly for the attorney, not for the plaintiff.The attorney usually foots
the bill for all those expensive expert witnesses at several hundred dol-
lars an hour for court time plus preparation, travel, and lodging. Some-
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times the plaintiff and the plaintiff's attorney will split these costs. In all
cases, these matters are subject to negotiation.

If the plaintiff loses, then he or she must usually pay only court
costs, which essentially amount to fees for photocopying documents 
and such. 

This is nothing compared with what it will cost the defendant to
fight the suit.

Yes, these suits for compensation for past injury do have defen-
dants. After all, somebody has to foot the bill for your injury, and why 
should it be you?

RETROSPECTIVE CLAIRVOYANCE, OR I KNOW
WHO CAUSED THE INJURY
In civil cases in which the plaintiff is compensation for injury,
the plaintiff must show not only some hurt or injury, but who o r what
is the cause of that injury.

That means that any plaintiff in a civil injury tort trial must hire
a clinician who not will diagnose the client with something psy-
chologically injurious warranting compensation-preferably lots of
it-but also will imprint a psychological kiss of authority on the
pointing finger when the client claims to know who caused the injury.

Where is the evidence that the person accused is guilty of
causing the injury? Enter the expert witness. When Dr. van der Kolk
diagnosed Ann Shahzade with PTSD, he also testified that the dis-
order was brought on by the sexual traumas she suffered in adoles-
cence at the hands of her teenage cousin fifty years before (Rakowsky,
Boston Globe, April 10, 1996).

Now, that is a diagnostic feat! How did the expert know that?
How would a clinician go about diagnosing a sixty-eight-year-old
woman as suffering from PTSD brought on by a series of incidents
more years in N o one could know that. It makes no
difference.

Hired diagnosticians cheerfully mount the stand and tell court
after court not only that this person is suffering from PTSD, or anx-
iety disorders, or disorder, but also that it is obvious to the
diagnostician who or what caused the mental or emotional injury and
when it happened. have to do that if the plaintiff who hired 
them is going to win the case.
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For example, if you are going to sue your employer claiming
that job-related stress or sexual harassment from your supervisor
caused you grievous, incapacitating, expensive-to-treat psychological 
injury, then clearly you must show that your alleged problems do 
indeed stem from the job situation itself and not from some other
cause like preexisting lifelong depression or the sad fact that your
spouse has left you for a younger model.

So your expensive psychological expert witness must not only
claim to discern for the mystified public the psychological injury
invisible to the ordinary person in the jury box or to the judge-but
clear in the eye of the trained clinician-but must also
unabashedly identify the cause and perpetrator of the injury no
matter how distant in the past the source may lie. 

Now, how could your recently hired, never-been-to-your-place-
of-employment expert possibly know that your anxiety, sleeplessness, 
stress, or depression was due to sexual harassment by your supervisor
last year and to no other cause? He cannot, unless you tell him.

If clinicians even diagnose disorders reliably, how are they 
supposed to be able to peer into the past and pick out the cause of
this or that problem?

look at the Shahzade v. Gregory case again. Let us, just for the
sake of argument, grant for the moment that the plaintiff in Shahzade v.
Gregory does indeed suffer from an eating disorder, sleeping problems, 
and problems with her relationships. Let us even grant that she herself
feels quite confident about her memories of sexual abuse.

What has any of that to do with her clinician's ability to tag that
remembered abuse as the source of her present problems? Nothing at 
all. Absolutely nothing at all. Can any clinical diagnostician really 
claim with confidence that nothing in the intervening fifty years of
this person's life might not equally well be responsible for whatever
unhappiness or distress she may exhibit? Of course not. It is logisti-
cally impossible to rule out the innumerable stresses and strains of
fifty years of living with all the attendant heartbreak, frustrations, and
disappointments. It is also impossible to claim with any confidence 
that it is not these disappointments and difficulties with life that dis-
turb the sleep or the disposition of the claimant.

There is no test for causes, no secret trick taught only in grad-
uate and medical schools for peering into the history of a human
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being and pinpointing the cause of any behavior, disorder, good or
bad habit, preference, or style. There is no evidence that people who
are extremely neat were aggressively toilet trained or that those who 
cling too tightly to their loved ones were weaned too abruptly. Those
are just interpretations that seem more or less plausible, depending
on the depth of one's Freudian acculturation. The source material for 
the interpretations is what it always is, the stories the patient tells the
clinician.

There is no symptom or set of symptoms displayed by an adult
woman that are invariably caused by sexual harassment on the job.
There is no set of symptoms that are linked invariably to long-past
childhood sexual abuse. The "symptoms" shown by the over-
whelming majority of female claimants in such cases-problems with
food and men-are so common among women in our society that
they cannot possibly be tied to any particular childhood event, trau-
matic or otherwise. It would be absurd to try.

This is especially important to remember given the recent rash
of cases involving such allegations of abuse in both the near and the
distant past.

It is crucial that the public know that clinical practitioners have
no special ability to evaluate these claims.

THE SEARCH FOR JUSTICE
There are, no doubt, any number of people who were hurt in their
childhood by adults. There are also, no doubt, any number of people
who are not living, in the present, the lives they wish to live. Perhaps
there are causal connections between these things, and perhaps there
are not.

What we as a society have done to right these past wrongs, to
render justice where there was none, and to compensate the injured is
to accept wholesale an elaborate tissue of lies that we think allows us
to trace the psychological connections from one time to another, and 
the causal psychological relations between an earlier event and a later 
condition.

We can do no such thing. The fanciest psychological expert in 
the world cannot do that. Psychology herself as a field cannot do that.

In our pursuit of justice, we have gone completely astray from
the pursuit of truth.
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Four Hundred Ways to
Avoid Responsibility

Disordered, Disabled, Dispensed 

There is probably never a physical injury without some measur-
able psychic trauma. . . . The past 30 years . . . have seen the
exploitation of this truism in worker's compensation and per-
sonal injury litigation . . . resulting in a staggering number of
physically fit, mentally competent individuals forever being
relieved of responsibility for earning a living-on psychiatric
grounds.

Barton J. Blinder,Abuse of Psychiatric
1979

TRADITIONAL FARCE RENEWED
Psychological farce on the part of both claimant and clinician is
hardly unique to injury claims made under recent recovered memory
legislation. Oh, no. T h e first intense flowering of this poisonous 
blossom took place in the fertile soil of what might be called tradi-
tional torts. Recall that by 1989 damages paid out to compensate
people for the "loss of the full enjoyment of life" approached $14 mil-
lion. Loss of "mental health," according to Jury Verdict Research, 
Inc., had reached one hundred times that amount by the 1990s.

Teen-age airplane passenger Jarret Halker says he screamed in 
panic, banged on windows and punched seats after waking up
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on a commuter jet-semi-dark, empty and far from the ter-
minal at Logan Airport last summer. . . . Halker . . . and his 
mother . . . are suing the company and its contract commuter 
carrier for $21 million over trauma the [thirteen-year-old]
boy says he suffered as a result of the July 15 flight. (Boston
Globe,July 31, 1995) 

Two residents of a Bronx condominium complex filed suit
yesterday, charging they were injured when their newly
installed toilets exploded. . . . One of them, 10-year-old Philip
Garner, suffered "psychological injuries" when his toilet blew
up November 20, said [attorney] who is seeking $2
million for the boy and $100,000 for his parents. (Mangan, 
Daily News, December 29, 1995) 

A schoolboy was forced to wear a woman's wig, bra and skirt
as punishment for talking in class while his teacher looked on
and laughed, according to a $22.5 million lawsuit. [The] pun-
ishment left seventh-grader Caleb Guerrier with psycholog-
ical damage and other personal injuries, the lawsuit charges. 

New York, May 2 5, 1995)

This is my favorite:

A student who accidentally shot a classmate during a
enforcement class now is suing the community college,
Aurora police, and others for $1 million, claiming their
alleged "reckless conduct" caused her emotional distress and 
mental injury. (Robey, Denver Post, August 18, 1994)

T h e tremendous growth of injury compensation 
cases in standard torts led inevitably to a similar pattern of growth
wherever the ground proved fertile. And nowhere in the American
legal terrain has the ground proved more fertile or opportunities
more plentiful than in the area of evolving social welfare law.

Consider race discrimination. Congress outlawed i t in 1964 and
the American Psychiatric Association has since pathologized it-not
for the racist, quite yet, but certainly for the victim.
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The Massachusetts Commission Against Discrimination yes-
terday ordered the town of Freetown to pay $250,000 to a
black police sergeant for emotional distress he underwent 
after he was passed up for promotion almost nine years ago.
The award is the largest ever ordered by the commission for
emotional distress in a racial discrimination case. The officer,
Detective Sgt. Alan L. who is of Cape Verdean
ancestry, also was awarded $13,500 in back pay. (Hunger,
Boston Globe,June 21, 1996)

So, over a nine-year period, the failure to be granted the promo-
tion cost him $1,500 a year before taxes in salary, but it also "cost"
him almost $28,000 a year in emotional distress? There seem to be
no reasonable limits to calculating the incalculable.

Exactly the same pattern of payment occurs in sexual harass-
ment and discrimination suits. The actual tangible damages-how-
ever wrongly inflicted-are often slight, but the alleged intangible
damages like emotional and mental injuries are judged to be great
indeed.

Still, however great the field of operation afforded the psycho-
logical injury evaluator by standard civil rights law touching on race
and sex discrimination, nothing exceeds the expansion of opportuni-
ties created by the Americans with Disabilities Act. It cannot be
denied that for the attorney and the clinical psychologist with active
imaginations the growth of case possibilities in both scope and size of
award has been, even traditional tort standards, truly phenomenal. 

ANTI-DISCRIMINATION LAW AND DISPENSATION
FOR T H E DISABLED
The Americans with Disabilities Act was signed into law by President
George Bush in the summer of 1990. It represented both an expan-
sion and an updating of the federal Rehabilitation Act of 1973 and of
Title of the federal Civil Act of 1964.

The intent of the law-if not its particulars and
was clear: Congress wished to end employment discrimination 
against the handicapped based not on genuine inability of workers to
do the job but on negative attitudes of employers, and to open access
for the handicapped in the arenas of public accommodations and 
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telecommunications. It seemed clear to Congress, and to many others
in society, that many impediments to both job success and freedom of
movement of the handicapped resulted not from their disability but
from an unwillingness of both employers and various levels of gov-
ernment to consider their abilities as well as their disabilities, or to
accommodate those disabilities to increase both job productivity and
public access.

In short, the handicapped were being ripped off by municipal
and state governments unwilling to spend money to accommodate
the needs of disabled taxpayers and citizens, and by employers
unwilling in the face of their prejudice to make even the most trifling 
of accommodations to workers with special needs for job perfor-
mance. Surely all of society would benefit-monetarily as well as
morally-if the obstacles to productive employment and civil services
were removed from the paths of the handicapped.

Accordingly, the Americans with Disabilities Act-ADA-was
written to prohibit discrimination in the realm of employment
against persons who are disabled by a physical or mental handicap but
who are nevertheless qualified to do the job with or without reason-
able accommodation to their disability.

According to ADA, a person is judged to be "disabled" within
the requirements of the law if he or she has a current physical or
mental impairment that substantially limits one or more of the indi-
vidual's major life activities, has a record of having such impairment,
or is regarded as having such an impairment. Major life activities are
all the normal things that people without impairment can do easily
like walking, seeing, hearing, breathing, learning, and working. (The
last two are rather tricky.) According to ADA, a mental is a
mental o r psychologicaldisorder like mental retardation, organic brain dis-
orders, emotional o r mental illnesses, and disabilities
(Americans with Disabilities Act of 1990, Pub. No. 101-336, 104
Stat. 327, codified at 42 U.S.C. 12101-122 13, Supp. 1991).

Employers are liable to charges of discrimination if they refuse
to hire an otherwise qualified individual to do a job because of a dis-
ability, or if they refuse to undertake reasonable accommodations to a
disability in the workplace that would permit the disabled individual 
to engage in productive work. 

The intent of the law was rational, perhaps even rather noble,
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but like all social welfare legislation requiring assessment of mental
state, its implementation was another do-gooders' box.

It is true that in the past, the handicapped undeniably suffered
from blanket discrimination that took no account of the actual nature
of the handicap or what efforts, societal and individual, would be
required to overcome it. That America as a society has chosen to
make fuller use of the talents and abilities of more of its citizens and 
provide those citizens with access to more of the fruits of modern
society is a good and sensible thing.

Abuse of all of these well-intentioned efforts, like abuse of the
disability system, also makes perfect sense in that it is inevitable. If
there is an opportunity to make a buck the easy way-without
working for it-then certainly there will be those who will take
advantage of that opportunity.

Let us say that a secretary goes into therapy and realizes that she
really wants to end her ten-year marriage, becomes miserable and 
depressed, starts missing a lot of work, and is inefficient even when
she does show up. She is fired, and sues under the ADA. How do you
reasonably accommodate someone who is so depressed that she is
always thinking about her problems at work? Is her depression
enough to be qualified as a disability? What about a salesman who
claims that he suffers from agoraphobia? Must he be taken out of the
field and given a cold-call desk job? What about an engineer who suf-
fers from so much generalized anxiety that she is incapable of submit-
ting a finished design? The guy who suffers from delusions of
grandeur and can't work on a team? Do all of these difficulties at 
work qualify as legally protected mental disabilities?

"Accommodate the disabled so that they can do the job" became
"Accommodate the job to those who are essentially unwilling to do
it." Engage in disruptive and abusive behavior during company meet-
ings? That would get any healthy person fired. Claim that such
behavior is due to a disabling mental disorder and you get $900,000.
Yell obscenities at students, colleagues, clients, or customers? Grab
and grope them? Get a diagnosis or get fired.

If you can get a diagnosis of mental illness attached to the foul
language or sexual assault, then you are in line for a big payoff. Psy-
chological injury has a huge multiplier effect on compensation both
in cases in which the claim of discrimination is just and in cases in
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which it is not. Consider traditional discrimination cases in which, for
example, a black person unjustly passed over for promotion might 
have been awarded the promotion and the back pay that would have
been due. Today, in addition, that person receives compensation of
ten or twenty times the back wages because, according to the testi-
mony of a mental injury diagnostician, the injured party also claims to
be suffering from grievous mental or emotional distress caused by the
discrimination.

Even an innocent employer is helpless to combat the claim that
the injured party was emotionally damaged, but an employer 
actually guilty of disability or racial or other discrimination is pretty
much dead in the water. Such an has to get attorneys and 
psychological experts to argue that prejudice and discriminatory salary
and promotion practices-however unjust-do not harm people psy-
chologically at all, or, if they do, it is not that bad, certainly not bad
enough to be worth many times the wages due. That argument, how-
ever true it may be, does not have a chance in hell of prevailing in
today's climate where a damaged psyche is held to be a greater loss than
a missing arm. 

What started out as an idea for reasonable accommodation to
end mindless discrimination has become mindless accommodation to
irrational and irresponsible behavior. The legal implementation of
Congress's intention to make full use of the capabilities of all citizens
became at the same time a opportunity for mental health 
providers to use their inventive powers to their full capacities.

This is not exactly a big surprise when you look at the psycho-
logical evaluators' track record with older, traditional social welfare 
programs.

THE POSTER GIRL OF THE ANTI-WELFARE MOVEMENT
Clarabel Rivera Ventura is the poster girl of the anti-welfare move-
ment. Ms. Rivera is the twenty-seven-year-old Massachusetts mother
of seven who was charged with scalding the hands of her four-year-
old child and then failing to get him any medical treatment. She fled
the country for some weeks but eventually returned to stand trial on
charges of child abuse and neglect. 

Ms. Ventura had sixteen siblings, one of whom is dead, and two 
of whom live in Puerto None of the others, residing in the
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United States, works. T h e siblings on Aid to Families with Depen-
dent Children are no surprise. T h e surprise is the five brothers and
sisters who are unable to work because of "medical" disabilities.

"It's happened different ways. It is complicated. Most of the
boys are disabled and two of the girls are disabled. There's
been a lot of problems," said [Clarabel's sister] "You
have to talk to each one." Explaining why she receives $470.00 
a month in Social Security Disability Income (SSDI),
said: "I have anxiety attacks. They come when I'm never 
expecting it." . . .Juan, who is a father of five children and 
divorced from his wife, was asked why he doesn't work. "I have 
a nervous condition. I fill out the medical reports and every-
thing for disability. There is no way I could work," he said,
explaining that he receives $302 a month in Emergency to
the Elderly, Disabled and Children, a form of state and feder-
ally financed disability pay. On another day last week, Juan was
asked again why he didn't work. He showed a reporter his
hands, which were shaking, and said, "Look at this. I'm having
an attack right now." He called a doctor and told him that he
had to see him immediately and soon left the house. Asked the
same question, Benjamin said, "I have the bad nerves. I have a
lot of problems." Boston Globe, February 20, 1994) 

Considerable attention was focused on this family because, col-
lectively, they cost the welfare system some $1 million a year, but
little attention was paid to the grand scam of a welfare system that
supports all fourteen nonworking sibling adults in a single family,
plus their mother and all of their children, through cash grants, food
stamps, subsidized housing, and miscellaneous other benefits. What
resourceful people they must be!

T h e beneficiaries of such governmental support for the non-
working do come, of course, from many walks of life and suffer from
a number of different ailments, but it is true that perhaps no case
study better illustrates the potential for abuse of the support system
by mental health practitioners, who experience no check whatsoever 
on their license to find a mental disability in nearly every member of
the Rivera family.
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THE SOCIAL SAFETY N E T FOR
T H E OCCUPATIONALLY INCAPACITATED
For some sixty years the U.S. government, with the help of the
country's psychological establishment, has provided base-level finan-
cial support to those of its citizens who, like the Ventura siblings, are
unable to work due to mental incapacitation. (Likewise for physical
incapacitation, of course.)

The two principal federal programs under the Social Security
Administration (SSA) providing financial support to those judged
mentally incapable of work are Social Security Disability Insurance 
(SSDI) and Supplemental Security Income (SSI). These are the very
programs that so benefit the nonworking members of the Ventura
family. In the jargon of the trade, "occupational incompetency"-no
kidding, that is what they call it-is the affliction of beneficiaries of
these programs. In regular parlance, recipients suffer from a mental
disorder (or physical, of course) that renders them essentially inca-
pable of working. It is not that they do not wish to work, mind you. 
They are mentally incapable of it. (And not just on Monday morning.)

The requirements and benefits of the two programs are much 
the same; the main difference between them is that recipients of
SSDI must have at least some history of work in their lives before
they fell victim to their incapacitating mental illnesses.

Who certifies the prospective welfare recipient as mentally
incompetent, occupationally speaking? The professional mental
health evaluator, of course.

Technically, the true legal authority for determining the recipi-
ents of disability benefits resides, of course, in various levels of the
Health and Human Services Administration, but in practice the real
authority is in the hands of the evaluator who checks
off signs and symptoms, writes the report, and signs the
form. It is the classic de jure distinction. The law says one
thing but the real situation determines another. 

In fact, and 1987 highly
regarded handbook for psychologists and lawyers on performing
mental health evaluations for the courts notes, "A mental status exami-
nation is a prerequisite to a of a psychiatric disability.
Although the exact parameters of this requirement are not clear, the
Social Security has observed that the absence of such
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an examination is the most common error in cases reversed on
review." Also, "The clinical examination and report are to
nations of disability under the Social Security regulations; indeed, without
appropriateclinical evidence, the cannot be made" (p. 266).

Demonstrating Occupational Incompetency 
Actually, not all judges genuflect automatically and completely at the 
command of the professional mental health evaluator, but enough of
them do to make the handwriting on the wall alarming indeed. 

Consider the case of Jerry Dalton, who pursued his claims of
disability over sixteen years, up to and including suing the secretary
of Health and Human Services. Mr. Dalton fought long and hard to
remain legally disabled, switching from early claims of disabling
physical injuries sustained in a fall from a ladder to later claims of 
mental injuries and defects of unknown origin. 

How did Mr. Dalton's vocational psychologist determine that
Mr. Dalton was mentally unable to work anymore?

Dalton underwent a psychological evaluation. [The social
worker] administered a series of tests Adult Intelli-
gence Scale, Bender Visual Motor Gestalt Test, Wide Range
Achievement Reading Test, Mental Status Evaluation, 
Rorschach Inkblot Test, and the Clinical Interview] and con-
cluded that he was of [low] average intelligence and had a pas-
sive-dependentpersonality disorder. . . . 

What does that mean? Low average IQ means that this guy was
not a rocket scientist, as they say. It certainly does not mean that he 
was incapable of working. If it did, half the current labor force would
be on the dole. A passive-dependent personality disorder means that
the patient lies around doing nothing-a condition that could no
doubt be pretty easily induced by the absence of work in the claimant's
life for so long (Dalton v. of Health and Human Services, 1990).

At the request of Dalton's attorney, another psychological
evaluation was conducted by Dr. David Goldsmith, a clinical
psychologist . . . [who] concluded that "with his education
level, medical history, employment record, and psychological
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status . . . he would be very unlikely to succeed at gainful
employment." Dr. Goldsmith also concluded that Dalton 
would not be a suitable candidate for vocational rehabilita-
tion. (Dalton v. Secretary of Health and Human Services, 1990)

What has Dr. Goldsmith added to our assessment? Well, he is
essentially saying that in addition to being lazy and none-too-bright,
the claimant is also short of educational and job skills, and his present
habit of unemployment will be hard to break.

Well, the court of appeals was insensitive to the psychologists7

sad case and, after sixteen years of living without working, Mr.
Dalton lost his disability payments. One of the appeals court judges,
however, strongly dissented from the majority's opinion. He thought
Mr. Dalton's psychoexperts had made a convincing claim that all
thought of work was beyond Mr. Dalton. 

I respectfully dissent from the majority opinion because I take
a different view of Dalton's intellectual capabilities and psy-
chological impairment . . . the results clearly show that
Dalton's intelligence is significantly below average. . . . The
vocational expert testified that a passive-dependent personality
disorder of the severity noted in the evaluations . . . would pre-
vent Dalton from [performing any jobs existing].. . .The
vocational expert was an experienced, licensed psychologist. 
Therefore, he was competent to testify as to the 
effect of Dalton's passive-dependent personality disorder on
his ability to work. (District Judge Cohn, dissenting, Dalton v.

of Health and Human Services, 1990)

In the determination that a person is occupationally incompe-
tent by virtue of mental illness, it is not enough for the psychological
evaluator simply to come up with one of the nearly innumerable 
allowable diagnoses. The psychologist must also conclude that the
effects of the mental disorder are such as to render the claimant so 
disabled that he is incapable of work-any kind of work-and is thus
eligible for compensation by the government.

Judging that an individual is pretty much broadly occupationally
incompetent-occupationally challenged-requires that the psycho-
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logical evaluator assess such matters as a person's ability to under-
stand, carry out, and remember simple instructions; the exercise of 
judgment; the to respond appropriately to supervision, co-
workers, and the usual work conditions; and the ability to deal with
changes in a routine work setting. 

Let us say that like Clarabel Rivera siblings, you have
a bad case of the nerves that you claim prevents you from working.
When you go to the psychologist with this claim, it is a simple matter
for him or her to reach a diagnosis of an anxiety disorder once you
explain that you are very nervous, your hands shake, you can't sleep, 
you are startled by the least little thing, and so on. And it is a simple
matter to test your ability to follow simple instructions. The evalu-
ator could just give you a number of instructions and see how well
you carry them out. You could get a score from to 10, say. Is your 
judgment any good? Well, the evaluator could ask you a series of
questions about "What is the thing to do i f . . They've been doing
this with intelligence tests for decades so if they stick to a standard set 
of questions, it is even possible to see how you stack up next to other
people of your age and background.

But how is the evaluator supposed to judge how well you get on
at work? The evaluator has never seen you at work. How is he or she
supposed to determine how well you respond to your supervisors, co-
workers, and your usual work conditions, or how you deal with 
changes in routine at work? By relying on what you say, of course.
The evaluator could give you questions from various little checklists
that psychologists have devised to tell how a worker functions at
work, but checklists are really nothing more than ways of neatly orga-
nizing what the client tells the evaluator.

The best that the evaluator could do would be to request copies
of your records, if you consent, and if they exist, and if
your past employer is willing to provide them. Or the evaluator could 
ask you to talk about how badly you do at work. It is not at all likely
that you are going to tell the evaluator how well you do. In fact, why 
bring up employment records at all if you can apply for SSI rather
than SSDI?

And what is the evaluator supposed to do about judging your
functionality in a work environment if you have never worked at all?
If you have never even tried working, how do you know you cannot
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do it, and how does the evaluator know that you cannot? It is ridicu-
lous.

For those persons who are severely disabled, it takes no special
skills to judge that work would be difficult or impossible for them.
For the rest who are claiming that their nerves are too shattered or
their intelligence too low or their personalities too passive for them
to go to work, the evaluation is just a scam.

How did a job performance evaluation ever come to fall within
the special province of the trained psychological professional? What
special could a psychologist possibly be said to possess that
would allow him or her to come up with an assessment of a claimants'
work ability any more accurate than the information the claimant
provides?

There are no such special psychological skills. And professional
vocational psychologists are not especially good at it either.

The Seattle Times reported recently that in Tacoma, Washington,
a man named Narith Por Kong was charged with coaching over fifty
people how to fake mental illness to obtain public assistance benefits. 

An undercover informant using the code name "Kosal Chan"
recorded conversations in which Kong repeatedly urged the
Cambodian refugee to lie about his mental health, authorities 
said. The informant told Kong he was in good health and
working at a Chinese restaurant, but Kong advised him to
fabricate a story about having severe headaches and night-
mares resulting from abuse under the Pol Pot regime,
according to court documents. Kong came under federal
scrutiny when a state claims worker that assistance
applicants helped by him had markedly similar symptoms of
mental distress. "He basically taught people to lie," Assistant
U.S. Attorney Stephen Schroeder said. (Tizon, Seattle Times,
March 18, 1994)

Well, now, that's a scandal indeed. How could it happen? Aren't
those trained clinicians supposed to have the critical capacity to dis-
tinguish the truly disordered from the frauds? They are supposed to
have it, but they do not. Their track record here is as bad as it has
proven to be elsewhere. 

Cal. Coalition for Families and Children v. San Diego County Bar Ass'n 
13 cv 1944 CAB BLM 

CCFC Master Exhs. P2165



80 W H O R E S O F T H E C O U R T

Medicalizing Normal Responses
Psychological evaluators may lack special skills to assess the true
character and authenticity of supposedly occupationally incapaci-
tating mental dysfunctions, but they do have a hidden agenda. And
that agenda includes the mandate to increase the number of diagnos-
able mentally disabling conditions, which in turn increases the
number of billable hours for the mental health practitioner. 

Consider the issue of granting workers' compensation for
related phobias, like fear of flying, fear of strangers, and fear of
heights that interfere with the continuance of work in past surround-
ings or conditions. Fears are not mental injuries. The mental health 
provider's role in all this, as it so often is, is to turn the ordinary and
understandable responses and adaptations of individuals to unfortu-
nate life events into mental disorders. 

After all, many of us are mentally incapable of doing construc-
tion work forty stories in the air or mining two hundred feet below
the surface of the earth. We would go screaming buggy from terror. 
But these little afflictions, phobias though they be, are not enough to
qualify us as disabled for pretty much all work. They could be judged
as disabling, however, in a classic workers7 compensation case, with
the added twist of phobia following upon a job trauma. Clinicians turn
fears into phobias and phobias into disabilities.

In Bailey v. American General Insurance Company, a 1985
Louisiana case, the court allowed compensation for a claimant who,
after watching his partner fall to his death from a scaffold eight sto-
ries above the ground, could not resume working on high scaffolds.
Why does that reaction to the tragedy make Bailey a mentally ill
person? Many of us are afraid to go that high without ever having 
seen anyone fall even ten feet. Do we all have occupationally incapac-
itating agoraphobia?

What about the v. Sentry Insurance Company, another
1985 Louisiana case, in which compensation was allowed for a claims
adjuster who suffered a nervous breakdown upon being unexpectedly
informed that he was fired? Does just any disorder in the DSM
qualify as a "nervous breakdown," or must one be hospitalized to
make a creditable claim? John J. Nicholson, from Massachusetts,
where the state workers' compensation and disability services hit the 
scandal pages every other year, was granted workers' compensation
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after claiming that he was disabled by stress when his boss berated
him (Sciacca, Boston Herald, May 2, 1996).

These may be work-related reactions, but they are not mental
illnesses.

One of the most controversial of the worker's compensation
cases was that of a sixty-three-year-old white female employee who
was mugged by a black male while a work delivery in another
part of town. Thrown to the ground, she broke a vertebra and was
left in a state of shock.

She has nightmares in which she relives the attack, and being
near black males causes her to experience panic attacks. The
attacks bring on sweating, panic and a rapid heartbeat. She is
undergoing psychiatric treatment and has been diagnosed as
having post-traumatic stress disorder and simple phobia. . . . 
Allegedly, her phobia prevented her from without a
guarantee that she would not come in contact with black
males. Florida awarded her workers' compensation benefits 
for a work-related disability, and the award was affirmed per
curiam by the Florida Court of Appeals. (Casey 1994, p. 381)

It is easy to characterize such reactions as mental illness.
Remember that one of the possible symptoms of the ever flexible post
traumatic stress disorder is avoidance of situations similar to the trau-
matic events, is it not? Well, it takes no great stretch to see an unwill-
ingness to return to the work situation as a reasonable form of
avoidance.

Of course, the medicalizing of normal reactions is just part and
parcel of what Kirk and Kutchins, in their book The Selling of DSM

have called the psychology establishment's commitment to
medicalizing all of life. In so doing, they turn rational behaviors into
illnesses.

Guerrilla Theater of the Absurd
With years of practice in the criminal domains of competency and
insanity, mental health practitioners in civil suits involving disability, 
discrimination, and compensation have rushed in not only with
bushels of diagnoses, making it impossible for the pitiable claimant to
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hold a job, but with exculpatory diagnoses accounting for any and all
of lousy job performance. "It is not his fault, Your Honor; he

was too manic to treat his co-workers politely; she was too phobic to
make her sales calls; she was too stressed to come in on time; he was
suffering from when he cussed out the

What any rational person would regard as simply flat-out unac-
ceptable behavior on the job or even on the school campus has 
become a "medical mental disorder" thanks to the psychological
establishment's vast lobbying efforts to persuade the general public of
the equivalence of physical and mental "dysfunctions."

Just as criminals are not responsible for their criminal behavior 
if they can persuade a forensic clinician-or hire one-to say that
they suffer from a condition that somehow diminishes their capacity
to bear the responsibility for their actions, so too are the "mentally
disabled" relieved by the label of their disability of having to conform
to the demands of civilized society on the job.

This perversion of common sense in the name of mental diag-
nosis does a great and tragic harm to those who are truly mentally 
handicapped-like the severely retarded-but who are quite capable
of performing their jobs well with some accommodation to their dis-
ability. Like all scams, it creates an outrage in its victims that all too
often spills over onto innocent bystanders. The abuse of mental diag-
noses and the proliferation of absurd demands on employers made in
the name of wiping out discrimination against the mentally disabled
will make cynics and skeptics not only of the business establishment
but of all of us who read of such absurdities in the news.

According to a 16, 1995, report in the San
Tribune by Brian Doherty of Reason magazine, the Coca-Cola Com-
pany was found liable for over $7 million in front and back pay and
compensatory and punitive damages for firing a man who was under
treatment for alcoholism-a DSM mental disorder. The $6 million
in punitive damages granted by the jury far exceeded the legal limit of
$300,000, but under the law juries cannot be informed of this limit. 

The town of Mallard, Iowa, banned fires because a resident 
claimed that she was hypersensitive to smoke. She claimed that
without the ban she would be from the rest of the com-
munity because of her disability.

Reasonable accommodation has developed into politically correct
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theater of the absurd. We see today decisions based on mental "med-
ical" disabilities that truly defy all reason. Once you have the label of
the legally disabled affixed to your forehead, you receive not only a
number of benefits from the different offices of government but a 
number of special protections. Behavior that would never be tolerated 
in a "normal" person is protected behavior for the disabled individual.

Golden Opportunities for Psychological Evaluators
So how did Congress and its well-meaning minions go about deter-
mining what qualifies as a mental disability requiring reasonable
accommodation in places of employment and public access? How did
it determine what mental disabilities are so great that persons
afflicted with them literally cannot work, that they suffer from "occu-
pational incompetence"? How did Congress determine who would
qualify as having one of these disabling mental conditions? 

Really, in the only logical way possible. It relied on American
mental health experts to tell it what constitutes and what defines
mental illnesses. The only other alternatives were to rely on the World
Health Organization's catalog of disorders, and that was not politically
feasible, or to draw up a catalog itself, and that was not feasible at all.
Congress did what any sensible Congress would do. It turned to our 
resident psychological experts. After all, what are experts for?

In turn, the members of the mental health establishment did the
only thing they really could do. They handed the bureaucrats a list of
disorders from the latest state-of-the-art diagnostic manual of the 
American Psychiatric Association. It should come as no surprise that
the submitted listing of disorders was as long as possible, including
rafts of organic disorders, schizophrenic, paranoid, and other psy-
chotic disorders, mood disorders (affective), mental retardation, anx-
iety disorders, psychosomatic disorders (somatoform), personality 
disorders, and, those old favorites, substance addiction disorders 
(drunks and some druggies).

It is quite daunting to think what the list of acceptable disabling 
mental disorders will look like in 2010. It will no doubt make the
Manhattan telephone directory look small if the past rate of diag-
nostic proliferation continues apace.

Republican unrest led Congress to amend the law in the spring
of 1996 so that those "disabled" by alcohol and or drug abuse will no
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longer be eligible for cash benefits, subsidized health care, or the
"treatment" undergone by about one third of the toxically disabled.
However, according to the Boston Globe:

Experts say that because most addicts have other mental or
physical impairments, a majority are likely to for
SSI. A report by the General Accounting Office estimates that
up to 80% of those cut off the federal rolls will requalify
because of some other disability. But unlike today those
addicts will not be required to seek treatment because their
benefit claims will be based on another cause. (Vaillancourt,
Boston Globe, September 27, 1996)

This last fact is regarded by the Globe as the bad news. Before
the end of 1996, over half of the previously substance impaired had
requalified on other grounds. Advocates for the mentally ill were
actively seeking out the remainder to help them requalify as well.

We have let clinicians tell us that they and they alone are 
capable of assessing the mental functioning of an individual-based
on their keen analytic abilities and honed intuitions-so it is
quite reasonable that they should also be in the position of telling the
rest of society who needs special consideration due to disorders in
that mental functioning. 

To make matters worse, the clinicians' determinations of occu-
pational incompetence generally are not challenged. Jerry Dalton's
luck ran out in court but he really pushed it by shifting grounds for
disability claims repeatedly over the years. Disability specialists rarely 
go to court. Why should they? Who can dispute their assessments?
Only another state-certified, qualified psychoexpert. They do their
work out of bureaucratic offices. Signing papers, filling out forms,
substantiating claims with the stroke of a pen, diagnosing disabilities 
for money for welfare clients, insurance claims, workers' compensa-
tion cases, and discrimination suits.

Medicalizing Bad Behavior
The American psychological establishment, hand in hand with Con-
gress through civil rights legislation, Social Security laws, and the
Americans with Disabilities Act, has medicalized bad behavior and 
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absolved the bearer of the disability label of all responsibility for the
bad behavior.

In our society, mental disability is dispensation. In attempting to
level the playing field we've reconstructed the whole surface over a
bed of quicksand. The psychologizing of American life in part through 
the wholesale proliferation and consequent ubiquitous diagnosing of
mental "medical"disabilities has played a very large role in this.

Recently, a woman in a Washington State discrimination case
was awarded $900,000 after she was fired from a job she had held for
less than a year. Her employer, a radio station, claimed that she was
aggressive and abrasive and insisted on dominating sales meetings.
She claimed that her disruptive behavior resulted from a manic-
depressive disorder about which she had informed her employer two
months before she was fired. The court ruled that her firing consti-
tuted unlawful discrimination against a mentally disabled person
(Houston, Seattle Post Intelligencer, August 22, 1995).

One of my favorite discrimination cases involves a Boston
woman, about to be fired from her job for incompetence and
repeated absences from work, who claimed that the stress of going to
work had itself made it impossible for her to do her job. Through her
mental health expert, she argued that firing her for failure to perform
did not take into account that her job failure was stress-induced, and,
indeed, that the firing itself had added to her stress. Her expert said
her disability made her eligible for six weeks' leave with full pay. Her
employer, no doubt to avoid the expense of litigation, capitulated to
her demands and gave her the paid vacation before firing her. That is
pure blackmail. After all, straight firing would have provided even 
more relief from the job-induced stress, wouldn't it?

Doesn't this sound like a claim so silly that any judge would
throw it out just on the face of it?

However, the front runner in the "my bad behavior is not my
fault I'm mentally ill" sweepstakes is probably the university professor 
from Boston, fired for a long record of sexually harassing colleagues 
and students, who sued the university for insensitivity to the psycho-
logical disorder that made him accost women-against his will, of
course-whenever an unfortunate female happened to be, for 
example, riding on the same elevator as our sufferer. He claimed that
he suffered from a depression that diminished his capacity to
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and that the medication he took for the depression diminished 
his capacity to keep his hands off female students and colleagues. 
You'd expect a large Eastern university to be more sensitive to his
pain, now wouldn't you? It wasn't, and I hate to believe this guy ever 
had a chance of prevailing in court, but there was nothing wrong with 
the complainant's logic given the court's acceptance of limitless
mental disabilities as sources of discrimination suits.

Remember that the American Psychiatric Association almost put
the "uncontrollable" desire to rape in the last DSM as a mental dis-
order. Perhaps it will make it into the next edition.

In fact, U.S. Judge Magistrate Zachary Karol, in dismissing the
professor's lawsuit in the summer of 1996, did not reject the disability
claim itself but rather the applicability of the anti-discrimination law
to the particular case. 

[Professor] is incapable, with or without accommo-
dation, of performing the essential functions of his job
[teaching]. . . . Whether or not Motzkin did the things he is
accused of doing, there is no place in a university community
for someone who is as incapable of controlling his impulses as
Motzkin insists he is. (Campagne, Massachusetts Lawyers
Weekly,June 24, 1996)

The judge did not respond with "Hogwash!" to the claim that
the professor just could not keep his hands to himself because of a
mental disorder. Oh, no. He just ruled that the disorder made the
professor incapable of teaching female students or of working with
female colleagues. So he was fired for cause and there was no
unlawful discrimination. There is nothing to stop another similar suf-
ferer of lack of sexual control to claim that he is a great teacher
despite his inability to keep his hands off his students. Which
behavior is not his fault; he suffers from a mental disability.

Once I had a student who told me at the beginning of the term 
that she had a disability that caused her to fall rather frequently into
short epileptic episodes during which she would lose touch with the
classroom. She didn't ask me to stop lecturing while she spaced out;
she asked me if she could tape the lectures to listen to later. Sure. It
seemed like a reasonable request. Another time, I had another
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dent warn me that her Tourette's syndrome could cause her to disrupt
a seminar with foul language if she felt stressed by the comments of
others in the class. Tourette's syndrome, according to the DSM, is a
tic disorder that starts in childhood and results in the afflicted being
unable to control various movements and vocalizations, including, in 
some 10 percent of the cases, the uncontrollable "tic" of uttering
obscenities. That's called coprolalia.

Recently, in Massachusetts, a student with Tourette7s filed a dis-
crimination suit against a graduate school of social work that would
not accept her to study for a master's degree. The school claimed that
it did not discriminate, that the decision was made on other grounds,
but I find myself truly bewildered by the concept of a social worker
with coprolalia. Even accepting the highly unlikely proposition that a
brain disorder compels persons to scream obscenities against their
will, what kind of sense does it make to have some social worker with
uncontrollable foul language working with abused children, say, or
with battered women? In pursuit of nondiscrimination against the
legally defined mentally disabled, we subject the truly beaten to fur-
ther assault. That is nuts.

There is a homeless woman who frequents Street in
Boston-a tourist and shopping mecca of Irish import and stone gar-
goyle stores-screaming "piece of shit!" and "fucking bitch" to
random passersby, while smiling slyly and delightedly. Another
apparent case of Tourette7s syndrome. 

What all of these cases have in common is the claim of a mental 
disorder taken as a license to behave badly. All of these claimants
acknowledge that their behavior makes them highly undesirable as
employees, teachers, or students, but they accept no personal respon-
sibility for that behavior or for controlling it. Backed by the
ican Psychiatric Association's bible of some four hundred disabling
diagnoses and empowered by the sweeping scope of the Americans
with Disabilities Act, scores of the employably challenged are filing
lawsuits and claims with commissions against discrimination, seeking
redress from unwilling and unwitting employers.

As Gebrge Will wrote in an April 1996 column:

Compassionate government has recently rained new rights
and entitlements so rapidly that you may have missed this
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beauty; you have a right to be colossally obnoxious on the job.
If you are just slightly offensive, your right will not kick in.

But if you are seriously insufferable to colleagues at work, you
have a right not to be fired, and you are entitled to have your
employer make reasonable accommodation to your "dis-
ability." That is how the Americans with Disabilities Act of
1990 is being construed. (Will, Boston Globe, April 5, 1996)

A society conditioned by the modern psychological view that the 
individual is an impotent pawn of society cannot turn a cold back on
its mental unfortunates or a snubbing shoulder to its socially accepted 
archaeologists of all things psychological. Trapped in a pervasive
chocultural mythology, we can hardly put out a hand to stop the flow
of claims of psychological unfairness that will clog our courts and
harm the innocent immeasurably before the powers-that-be call a
halt to this collective craziness. Compassion must be the most
blinding of sentiments. Or perhaps pity, bolstered as it is with the
rock of superiority.

Substance-induced disorders-and there are a lot of those in the
DSM-are a nice case in point. The DSM classifies drunks as men-
tally ill, and Washington bureaucrats accepted this classification as
legally disabled, so drinkers who have beaten their brains in with
alcohol qualify for protection from discrimination as well as a
number of benefits like public housing assistance. It happens that
impoverished elderly people also qualify for public housing assis-
tance. Thus we have feeble old folks living, terrified, side side with
"disabled" drunks.

Where were Congress's collective wits when it passed that
chunk of legislation? "Oh, well, all those disadvantaged people who 
need the government's help are pretty much the same." Is that what
they thought? Who in Washington decided that "mentally disabled 
by chronic alcohol abuse" meant the same thing as "good neighbor"?
The road to hell is surely paved with the good intentions of legisla-
tors and bureaucrats who sure as hell do not live in the public
housing a t the end of the road. Is suffering from discrimination really
a greater horror than living in terror for your life? Does the govern-
ment really have a greater interest in outlawing discrimination 
against drunks than in preventing the terrorization of the elderly?
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Dismantling these bizarre housing juxtapositions with the pas-
sage of new legislation that "reenables" the previously disabled 
drunks and druggies should prove interesting in the coming year.

The psychopolitical impediments to leaving any disorders out
from under the protective umbrella of anti-discrimination law must
have been quite formidable. Nevertheless, it is an interesting side
observation that the anti-discrimination law passed by a Republican
Congress does indeed exclude some of the more socially offensive 
disorders like heroin addiction and compulsive arson while the much
older workers' compensation legislation does not.

Which ones did the bigots exclude? left out the sexual dis-
orders of transvestitism, transsexualism, pedophilia, exhibitionism, 
voyeurism, gender identity not due to physical impairment, and other
sexual behavior disorders. Spoilsports. They also excluded from

protection those so-called mentally ill individuals who suffer
from compulsive gambling, kleptomania, and pyromania. That means
that the employer does not have to hire, retain, or reasonably accom-
modate workers who feel irresistible compulsions to steal from the till
or burn the plant down. That must be a comfort. Employers are also
not required to hire or retain druggies. Great.

FULL EMPLOYMENT FOR MENTAL HEALTH
PROFESSIONALS
Determining justly and reasonably and reliably who is truly too men-
tally incapacitated to work may be an impossible job. Certainly it is
impossible to make such a determination with the scientific rigor pre-
tended to by the mental health professional~who have cornered the
market on the enterprise. There is no ophthalmoscope for the mind,
but requiring trained mental health providers, psychiatrists, psychol-
ogists, and social workers-on the explicitly stated assumption that
they and no others know how-to determine, scientifically, med-
ically, reliably, who truly suffers from "occupational incompetency"
perpetuates a society-crazing farce. 

"He is just too anxious too says the doctor. "How do you
know?" asks the judge. "He told me Adding in all the checklists
and report forms in the world won't change the essential "diagnostic"
situation.

Nevertheless, the experts in this field claim that a plaintiff's case 
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will be more convincing if it is supported by an expert witness's expo-
sition of the plaintiff's clinically diagnosed mental disorder. The
experts say that such an analysis can help the plaintiff establish both
the existence and severity of emotional distress as well as the connec-
tion between that distress and the defendant's conduct that all
allegedly caused or exacerbated the condition. (After McDonald and
Kulick 1994).

As with all things flowing from the marriage of the legal and the
psychological, psychological disabilities law in all its present manifes-
tations creates yet further full-employment bills for mental health 
practitioners. Society buys their authority just as it buys the
cultural mythology underlying the psychologizing and medicalizing 
of all of life. One cannot help but suspect that a wildly dispropor-
tionate number of legislators in this country must be lawyers married
to psychologists.

Whatever the legal distinction between mental disability as
defined by the Congress and mental disorder as defined by the DSM,
when it comes down to deciding who has mental disorders that are
actually disabling, the only authority we've really got in this country is
the authority we have all conspired to grant to the American psycho-
logical establishment through its categorizations and definition of dis-
orders in the Diagnosticand StatisticalManual, and its determination of
who has those disorders and what they mean by clinical practitioners 
of every stripe. That this hand-off of de facto power is nothing more
than a cash cow for mental health practitioners is never acknowledged. 

Some people wish to eliminate altogether any ability of Con-
gress to limit disability and discrimination claims, and to hand over
all the power to professional mental health providers in law as well as
in fact.

Recently John M. Casey, in the Puget Sound Law Review, sug-
gested what most people would consider a perfectly logical course of
action to deal with the question of exactly what mental disorders 
should be considered covered by the reach of the Americans with
Disabilities Act. 

First, the EEOC [the people who enforce the ADA] could pass
administrative rules to settle the question of which standards to
use in determining whether an individual is mentally impaired. 
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Rather than the courts relying on the DSM . . . in some cases
and not in others, the EEOC should study the problem and
then decide whether conditions listed in the DSM . . . will be 
accepted wholesale, or whether the agency will specify the par-
ticular conditions protected by the ADA. Even the EEOC
were to do nothing more than mandate that all disorders in
the DSM . . . [except those already excluded by the the def-
inition of mental under the Act, it would greatly
improve the present state of the law. (Casey 1994, p. 415)

No, it would not greatly improve the present state of the law. Mr.
Casey was worried that under the present haphazard implementation
of the law regarding protected mental disabilities, some behavioral 
and anxiety disorders like phobias might not be comprehensively pro-
tected, but his worry was badly misplaced. As was his faith in the
American psychological establishment.

There is grave danger in accepting the premise that only self-
interested mental health professionals can judge what mental 
behavior is a protected disability. Common sense goes out the 
window in the face of self-interest, as well as the almost limitless 
temptations provided the money available to those in evaluative
practice and by the sheer power that comes from knowing you are the
only game in town.

Professionals with actual reality checks on their claims are con-
fined to narrow vertical markets for their services. Psychological pro-
fessionals, with virtually no checks on the validity and reliability of
their claimed expertise, have an almost limitless reach into the
recesses of all our lives.

Let's not hand them any more power over the conduct of our
lives in the workplace.

DISPENSATION FROM EVERYTHING FOR EVERYONE 
The modern of America has led us to blame the
system-family, background, neighborhood, schools, workplace, 

every instance of failure in every realm. Psychologized 
Americans do believe that individuals often fail to perform appropri-
ately or adequately, but they believe that they do so for reasons
beyond their control. Even the able-bodied, able-minded worker is
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seen through this lens as somehow not truly responsible for failures
on the job.

The professionally compassionate clinician would no doubt claim
that this practice does no harm. Wrong. It is damn expensive. It steals
from the innocent. It makes a mockery not only of true disability but
of sincere and valid attempts to combat the waste of discrimination.

In the spring of 1996, the Boston Herald ran an article reporting
on the results of disputed firings of Boston city workers who had
been loafing and otherwise performing below par at work (Sciacca,
Boston Herald, May 2 , 1996). The arbitrator found for the workers,
explaining that it was not one worker's fault that he was always late; it
was his supervisor's for not nagging him to wear a watch. The arbi-
trator also accepted the claim of one fellow who had been sleeping in
his car during work hours that he was listening to a stress manage-
ment tape in order to deal more effectively with on-the-job stress.
Quite.

Given such a response to the not-disabled-at-all except in terms
of their work ethic, it should come as no surprise that the people who
are seen as playing with less than a full deck are essentially seen as
playing with no deck at all. The mass of excuses that fly out to excuse
the inexcusable behavior of the nonhandicapped are magnified
beyond measure for the mentally disabled because the rest of us are
so unsure of our ground.

It is not socially acceptable-not politically correct-to chal-
lenge claims of mental illness. This poses a much greater danger to
our society than the simple threat that society will run out of patience
with a system built to engender scams. Mental health providers who
fly in the face of common sense, making fools of practical people by
claiming skills they do not have, medicalizing bad behavior, and
icalizing normal reactions, gut the spirit of all types of disabilities law
and twist the spirit of the average citizen from accommodation to
outrage. There is a serious danger that people who are made fools of
will pull the plug on a support system that, if sensibly construed and
implemented, would be a good thing.

A MODEST PROPOSAL
That society wants to compensate hardworking people who get so
badly hurt that they can work no more is good and sensible. That a
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civilized society recognizes that some of its members need a helping 
hand from their fellow citizens to get by also is a good and sensible 
thing. Reasonable efforts by government and the well-intentioned to
stamp out mindless and unproductive discrimination, to compensate
workers so disabled on the job that they can work no more, and to
help those to whom life dealt such a bad hand that they cannot work
at all make perfect sense. Anything else would be a shocking waste of
human resources and represents a serious disrespect for the value and
dignity of work.

But abuses of the disability compensation system and discrimi-
nation legislation are inevitable. Historical and current abuses of
physical claims are notorious. That abuse of psychological claims 
would follow was inevitable. This was particularly so since these dis-
abilities are invisible to the ordinary layperson's eye. Such abuse does 
not necessitate a call to end a social welfare system that compensates
honest citizens for their lost or absent ability to work, although cer-
tainly it warrants a call for constant vigilance against fraud. And the
principal source of fraud in the psychological disability realm is the
psychological evaluator. 

Let us save everyone a lot of time and money and let the disability
claimant bypass the professional evaluator. Make the checklists and
report forms as available to the general public as IRS tax forms. Let the
claimant fill them out on his or her own-just like tax forms-or with
a private, commercial mental health equivalent of H&R Block. Hand
them in to the appropriate office just as they are handed in now, and let
the SSA decision makers reach their decisions just as they do now.
Heck. Put them on line and have them scored by computer and
mailed to the relevant judge. It would save so much time and money 
and would drop the level of scam artistry at least a little.

Follow the same course for discrimination claims. Let the indi-
vidual with a disability who claims that he or she can and will work
but reasonable accommodation was not made show the jury directly
the evidence for the justice of the claim. Let the claimant show the
jury directly the job skills under dispute and what would be required
for him or her to do the job. Let a jury of ordinary people decide 
what is reasonable and what is not.

Retain the safety net but take psychological farce and fake pro-
fessionalism out of it.
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Reliance on maternal government, like reliance on the maternal
employer, leads to the elimination of independence from possible life
scenarios for the majority of people. Ambition, action, education, and
work-the entire arena of personal responsibility for one's
become irrelevant to the evaluation of the worth of an individual's 
life, and irrelevant to the conduct of one's life.

The disavowal of personal responsibility is not widely accepted 
in the workplace, run as it is by powerful white males, but as soon as
an employer-employee dispute involving responsibility gets into arbi-
tration or before a commission on discrimination permeated with the
truth-according-to-psychology, the picture shifts dramatically. 

As a society, we have lost our faith in the dignity, worth, and
power of the individual; we have lost our faith in America as a society
of empowered individuals. This loss of faith derives directly from
clinical psychology's modern view of the pathological American 
family, a view that is directly, perfectly mirrored in the structure and
dynamics of the larger society.

Because we have lost our faith in the individual's power to act
and make decisions responsibly, we have lost faith in ourselves. We
must rely on experts to explain to us the complexities, possibilities, 
and limitations of human behavior.

Of course, our reliance on experts has been ably aided and 
abetted sales ~itches-indeed,downright propaganda-about the

of the ordinary citizen to make any sort of judgment for
which a professional psychologist might make a claim to get
paid.

Psychological Solomons to fill the decision void are everywhere
for hire. 
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Rest for the
Deciding Without Experts

These people who deal in psychology and psychiatry really are
doctors of the soul. The way the root of that word comes is from
the Greek "suka"; it means soul. And we're going to be
at people's souls, in particular the plaintiff's soul and her memo-
ries in this case as we proceed.

Jim Brown, attorney for the plaintiff, opening statement, Mateu
v. Seattle,June 6, 1993

T H E FREEING OF GEORGE FRANKLIN 
O n April 4, 1996, Judge Lowell Jensen of the United States District
Court for the Northern District of California granted George
Franklin's petition for a writ of habeas corpus, overturning Franklin's
first-degree murder conviction on the grounds that his constitutional
rights had been violated by the prosecutors' conduct in portraying
George's silence when asked by his daughter if he was guilty as proof
of guilt, and by their withholding from the jury the evidence that all
the details of Eileen's testimony had been readily available in the pop-
ular press.

Franklin remained in prison on $1 million bail until July
1996, when the prosecutor determined that her only witness, Eileen,
was unreliable, and declined to retry the case.

Franklin beamed as deputies escorted him into the Redwood
City courtroom. In clipped tones, lead prosecutor Elaine 
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told Superior Court Judge Margaret Kemp, "We
move to dismiss the charges without prosecution."

"No objection," said [defense attorney Douglas] Horngrad.
"The motion is granted," Kemp said, ending one of the

Bay Area's most controversial cases ever.
Speaking outside the courtroom, defense attorneys assailed

the use of Eileen Franklin's recovered memory as the basis for
Franklin's prosecution. In the future, said [Dennis] Riordan, 
prosecutors will be more skeptical of witnesses with recovered
memories who recall events of 20 years past "better than I
remember what I had for breakfast two hours ago."

Ironically, it was a purported recovered memory that finally
unraveled the case. After her father was sentenced to life in 
prison in 1990, Eileen Franklin told investigators that she
clearly remembered two more murders her father committed, 
including the January 7, 1976, slaying of Veronica
Cascio of Pacifica, where Eileen said she helped dispose of the
body. San Francisco Chronicle,July 4, 1996)

Franklin-Lipsker identified a picture of the teen-ager, whose 
body was found on a Pacifica golf course. She told prosecutors
that she remembered witnessing her godfather, Stan Smith,
rape Cascio and seeing her father murder her.

But Franklin's defense attorneys uncovered evidence in 
May that Franklin was at a union meeting at the time of the
murder. DNA tests of semen found on Cascio proved that
neither Franklin nor Smith could have raped Cascio. 

The final blow to the prosecution came with Janice
Franklin's [Eileen's sister] testimony about [both Eileen and 
Janice] being hypnotized before against [their] 
father. In California, testimony influenced by hypnotic sug-
gestions is inadmissible. (Mary Los Times,July
3, 1996)

George Franklin spent over six years in prison because prosecu-
tors and jurors bought a psychofantasy as science. They believed a
storytelling psychoexpert was telling scientific truth. It is sad but true,
however, that the science fiction basis of the prosecution's case was

Cal. Coalition for Families and Children v. San Diego County Bar Ass'n 
13 cv 1944 CAB BLM 

CCFC Master Exhs. P2182



R E S T F O R T H E W A R Y 297

not the grounds for overturning the conviction. The federal appeals 
court did not touch upon the issue of whether Dr. Lenore mul-
tiple-trauma fictions misrepresented the state of scientific knowledge 
in the field of psychology. 

Did they?

ADMISSIBILITY OF EXPERT TESTIMONY
AND CLINICAL REASONING 
Do psychoexperts in our legal system meet the criteria required by
law to act as expert witnesses? The answer to this question has a
number of ramifications. Just consider this one. In fairness, shouldn't
the indigent be supplied with expert psychologists just as they are 
supplied with attorneys so that they can mount successful psycholog-
ical defenses? It may be only a short time before all defendants, indi-
gent and not, will demand the same level of psychological defense as
they do legal defense, and who can deny them once the courts have
determined the indispensability of psychological testimony?

States vary, of course, in their case law and rules of evidence for
determining the admissibility of expert testimony, but many states 
rely on one or some combination of three criteria: the Frye Rule, the
1993 U.S. Supreme Court decision in v. Dow Phar-
maceuticals, or Rule 702 of the Federal Rules of Evidence.

The Frye Rule holds that scientific evidence is admissible only 
upon a showing that the scientific principle involved must be suffi-
ciently established to have gained general acceptance in the particular
field in which it belongs.

The decision of the Supreme Court demanded more of
expert testimony, holding that the scientific validity of the principles
and methodology that underlie a proposed submission is an
absolutely essential criterion for the admission of testimony that is
purportedly expert.

More loosely, Rule 702 of the Federal Rules of Evidence,
adopted by many states as their own principle governing expert wit-
nesses, reads, "If scientific, technical, or other specialized knowledge 
will assist the trier of fact to understand the evidence or to determine 
a fact in issue, a witness qualified as an expert by knowledge, skill, 
experience, training or education, may testify thereto in the form of
an opinion or otherwise."
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Does the supposedly "expert" testimony of clinical psychological 
professionals today meet any or all of the current criteria for admissi-
bility of expert testimony? 

General Acceptance in the Field 
The most frightening criterion is the Frye requirement that the
experts7 opinions must simply have gained general acceptance in
to be admissible in court. In psychology, assessing whether something 
has gained general acceptance depends a great deal on whom you ask.
If percent of the clinical experts believe something, then do we say
that whatever it is that they believe has gained general acceptance in
the field of psychology as a whole? Of course not. What about all the
experimentalists?

It is very hard to think of anything that rises to the level of gen-
eral acceptance across the broad spectrum of psychology, clinical and 
experimental. Even if it were possible to identify such a belief, far 
more important than breadth of acceptance is why a particular belief
is generally held to be true.

What if the foundation of the clinicians' belief is strictly per-
sonal, manifestly unobjective, and clearly nonscientific? Then, what-
ever the level of general acceptance, that belief does not belong in 
courtrooms masquerading as expert scientific testimony. 

For example, what if all of the United States were intensely
Catholic and every psychoexpert were deeply pious? Then each and
every expert on the witness stand would believe in the power of
prayer and the action of grace. That still would not make grace and
prayer appropriate subjects for expert testimony. Likewise, general 
acceptance of clinical beliefs clinicians does not make those beliefs
any more appropriate.

When courts use the Frye standard for admission of expert testi-
mony, it should be made clear whether the belief in question is itself
scientific or an article of faith. Can it be tested or is it impossible to
refute it by any means?

The decision addresses exactly these questions.

Scientific Validity of Theory and Methodology
In 1993, in v. Dow the U.S. Supreme
Court held that:
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Faced with a proffer of expert scientific testimony, then, the
trial judge must determine at the outset . . . whether the 
expert is proposing to testify to scientific knowledge that will
assist the trier of fact to understand or determine a fact in
issue. This entails a preliminary assessment of whether the 
reasoning or methodology underlying the testimony is scien-
tifically valid and of whether that reasoning or methodology 
properly can be applied to the facts in issue. 

Ordinarily, a key question to be answered in determining
whether a theory or techniques is scientific knowledge that will
assist the trier of fact will be whether it can be [and has been]
tested. 'Scientific methodology today is based on generating 
hypotheses and testing them to see if can be falsified;
indeed, this methodology is what distinguishes science from 
other fields of human inquiry.' 'The statements constituting a
scientific explanation must be capable of empirical test.' 'The
criterion of the scientific status of a theory is its falsifiability, or
refutability, or testability.'

That the fictional "facts" and endlessly inventive "theories" of
clinical psychology are no more science than the artful constructs of
astrology has been the subject matter of this whole book. It should go 
without saying that a field in which it is not possible to falsify even
the smallest of predictions should not be permitted to exhibit even 
the smallest of pretensions to the mantle of science. It seems like 
overkill to pound in once again that intuition is not a scientific instru-
ment and creativity-however admirable in many endeavors-is not
the essential hallmark of scientific thinking.

Specialized Knowledge 
Okay. So clinical beliefs are not generally held to be true by experi-
mental psychologists as well as by clinicians, and, as we have seen
chapter by chapter throughout this book, are certainly not the
products of scientific endeavor. But perhaps satisfy the admission
criteria for expert testimony of the Federal Rules of Evidence. Rule 
702, adopted by many states as their own standard, says that if

technical, or other specialized knowledge will assist the judge or
the jury to understand the evidence or to determine a fact in issue,
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then a witness who qualifies as an expert virtue of his or her knowl-
edge, skill, experience, training, or education may testify as such.

Perhaps clinical claims about the workings of the mind, so
utterly devoid of scientific character, might somehow qualify as tech-
nical or specialized knowledge. What is technical knowledge? That's
knowledge about how much gas a balloon can take before it blows up,
or how much stress an aircraft component can bear before it breaks
off. Technical knowledge has to do with how the world works and 
how it goes wrong.

The only technical knowledge remotely relevant to clinical psy-
chology would be knowledge of how the mind works, how it is
formed, and how it changes. We have already established that no one
knows how the mind works, however widespread the witch doctor
fallacy may be. Any clinician who claims on the witness stand to know
how the mind works should be hospitalized for dangerous delusions
of grandeur.

But what about specialized knowledge? That's a wonderfully
vague term. Surely specialized knowledge must be available to the
clinician. Indeed it is. A Freudian scholar, for example, might have
detailed and specialized knowledge of all phases of the development
of Freud's theory, much as a Catholic scholar would have detailed and 
specialized knowledge about all the essential doctrines of the Catholic
faith. If the exposition of the specifics of one of those doctrines was
somehow relevant to the deliberations of a court, then surely it would
be appropriate to have the scholar testify about what does and does 
not make up the doctrines. Similarly, if Freud's writings were in dis-
pute in a case, then Freudian experts would be called into court to
clarify matters of historical accuracy, for example, for the court.

The use of a specialized knowledge of clinical psychology in this 
sense is perfectly appropriate. But our Freudian or other scholar, how-
ever learned he may be about the claims made by various thinkers and 
writers at different times about how the mind works, does not himself
know how the mind works for human kind in general or for any indi-
vidual in particular. He has only a scholarly knowledge of the claims of 
other thinkers. That knowledge can be interesting and useful, but it is
not relevant to the determination of any of the pressing psychological 
issues before our courts like competency, insanity, rehabilitation, cus-
tody, fitness, or future dangerousness. How could it be?
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and injury, custody, and fitness as a parent, is pervasive and adamantly
held.

The most that the individual citizen can do when attacked by a
psychoexpert is to hire one of his own and to arm both hired gun and 
attorney with a copy of Jay three-volume tome Coping with
Psychiatric and Psychological Testimony.

book provides up-to-date-1995-evidence to attack
any psychoexpert's credentials, theories, and the evidentiary bases of
the expert's claims. It gives the attorney and the client step-by-step
guidance on challenging psychological experts' scientific status, prin-
ciples, interview procedures, and clinical evaluations, results and con-
clusions of all the main varieties of psychological tests, the validity of
clinical training and experience, the relevance and utility of creden-
tials and qualifications, and the ever-invoked clinical intuition.

Since Dr. Ziskin is an attorney as well as a psychologist, the book
also provides guidance on cross-examinationin criminal cases, personal
injury cases, and child custody cases, with examples of tactics, deposi-
tions, and motions. The second volume of his work teaches attorneys 
and clients how to challenge testimony in some of the specific hot psy-
chological topics and areas of vulnerability running through our courts
today-child custody, eyewitness testimony, sexual abuse, post 

stress disorder, and diagnoses and prognoses of various mental
disorders, along with guidance on the detection of malingering and the
reliabilityof judgments like the assessment of dangerousness.

No attorney facing a forensic psychological clinician can afford 
not to have this bible of information attacking the scientific status of
psychological testimony, now in its fifth printing. Forensic clinicians
are afraid of Ziskin. They speak on the Internet of having been 

in court when they are challenged on the witness stand 
by an attorney armed with the knowledge tools Ziskin provides. 

Psychocultural Complicity
Certainly blame for the misrepresentation of clinical psychology as a
scientific field that uses scientific methods to arrive at scientific
results lies at the door of the clinicians themselves. They have their
agendas-missionary, political, and financial-that lead them if not
inevitably then compellingly to lay claim to a quality of expertise far 
beyond their ken.
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Throw Them Out of Court!
The articles of faith offered as testimony by clinical psychologists in 
courtroom after courtroom-and in the legislative chambers across
the country-do not even come close to meeting the current criteria
for admissibility as expert testimony demanded by our courts.

The criteria for admissibility of experts will change; they will be
amended and added to and displaced by criteria devolving from new
law, new cases, new decisions. Will the claims of the clinicians meet
these new criteria? Never.

Not unless clinical psychology abandons its fundamental
methodology of creative writing and its complete acceptance of acts
of faith for arriving at the truth. Not until clinical psychology accepts 
the limitations intrinsic to the discipline and recasts itself as a real sci-
ence. Not unless or until the court chooses to abolish all distinctions
among types of testimony.

When the law welcomes the astrologer into the courtroom as
possessing the same status as the astronomer, when the court listens
to the priest with the same critical judgment it applies to the testi-
mony of the physicist, then and only then will the testimony of clin-
ical psychologists about the formation and functioning of the human
mind in general or in a particular individual make sense as expert tes-
timony. When the concept of expertise is itself debased to nothing
more than personal opinion, then the clinicians should take the stand
along with the rest of the opinionated. Why not?

Until then, throw them out of the courts.
Throw them out of our legislatures too.

HOW CAN YOU PROTECT YOURSELF FROM
PSYCHOEXPERT HIRED GUNS?
The California Court of Appeals' reversal of George Franklin's con-
viction is a ray of hope piercing the veil of obfuscating psychobabble 
presently shrouding our justice system, as are the refusals of various
judges around the country to accept recovered memory
sense as science.

But the psychologizing of the American legal system is not a
trend that is going to be reversed easily. The degree of acceptance of
the moral and legal authority of the forensic psychological clinician 
to decide matters of guilt, innocence, rehabilitation, mental disability
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But clinicians are not alone in enacting this farce. The general
public likewise deserves a share of the blame for the interweaving of
the tenets and tactics of modern clinical psychology into the very
fabric of our justice system. Although a people with a proud tradition 
of respect for the reasoning and reasonableness of the "common
man," we have declared ourselves impotent to enact our traditional
legal system roles, and have embraced the theories and practices of a
gaggle of highly paid experts. Why? Has human behavior suddenly
become so complex that only trained experts can understand, explain,
and judge it? Why has society been so reluctant to acknowledge the
inherent failings of so-called psychological science, and why have we
been so eager to welcome its practitioners into our courtrooms?

Part of the reason is that all of us, as a society, buy into
choexperts' authority, we buy the accreditation of psychiatry at med-
ical schools as if it were on the same standing as any other medical
specialty, and we buy psychological research as if it possessed the
same standing as any other scientific research. 

The mental health propagandists have done their work and the
public believes.

Our need to believe in psychological expertise arises largely 
from our vulnerability to the witch doctor fallacy and our need to
believe in the effectiveness of psychological expertise in our personal
lives. If we didn't believe in modern psychotherapy we'd be thrown
back for advice and help on our priests, rabbis, ministers, and grand-
mothers-a distressingly premodern situation indeed. 

Society's need to believe in psychological expertise is fueled fur-
ther by the demands of our democratic legal system. We desperately
need the knowledge we attribute to psychology. If we didn't accept
psychological expertise as scientific, we'd be in the untenable position
of asking Miss Marple to testify in court and give us the benefit of her
brilliant intuitions.

Our psychoexperts relieve both Miss Marple and the ordinary
citizen of the awesome responsibilities imposed on us our legal
system. It is hard to be faced with deciding who is guilty, innocent,
competent, dangerous, fit, injured, or liable. Who wants to make
decisions with such horrendous consequences for the lives of individ-
uals when certainty is impossible? We can hand it off to the
choexperts who claim to have knowledge and expertise to make these
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horrible decisions on a much sounder basis than is available to the
ordinary citizen. We can be comfortable while the psychoexperts do
the work. Not only do they relieve each and every one of us of the
burden of responsibility for the conduct of our own lives, they relieve
us as well of the burden of exercising judgment in the courtroom.

Like the judge stuck with judging Byron Cooper's competence
to stand trial, we are looking for someone "smarter" than we are to
make these decisions. Too bad there isn't anyone.

More important than the great need we have to believe in psycho-
logical expertise to relieve us of both personal and legal burdens is the
undeniable fact that many, many modern Americans also share the psy-
chocultural beliefs of our clinicians about the formation and func-
tioning of personality, about guilt and innocence, responsibility and 
accountability. Like the cat chasing its tail, the psychocultural beliefs of
the society reinforce the influence of the clinicians, who in turn give us 
new creative fictions about the roles and responsibilities of individuals.

Justice's New Clothes 
America is a country that prides itself on democratic decision
making, on a belief in the intelligence and decency of the common
people and their ability to conduct affairs of such great import as the
creation of laws, their enforcement, and the judgment of violations of
those laws.

Ordinary people serve in our state legislatures. Ordinary people
become police officers and attorneys. Ordinary people give evidence
and serve as jurors in trials. Even our judges in most cases are subject
to the will of the people either because they are obliged to accept the
decisions of juries or because they must stand for election. 

Today tradition is no longer enough. America has undergone a
zeitgeist shift, a fundamental change in our most basic values. Ameri-
cans want a justice system now that is fair in terms that make sense in
light of what we believe today to be true about individuals and the
causes of their behavior. Moreover, ordinary people, as well as honor-
able members of the legal profession, desperately seek an authorita-
tive basis for making cruel, wrenching, difficult, even impossible 
decisions about guilt and innocence, responsibility, competence, and
dangerousness, about who shall be confined or punished, about who
shall be helped and who shall be free. 
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We do not seek the ancient but harsh options of Solomon the
stern father ("Cut the child in but rather the forgiving under-
standing of a kindly modern mother ("Those bad companions led you 
astray, poor baby"). We say, who are we to judge another individual's
conduct? We only want to understand it. Modern Americans exhibit 
little concern for the consequences of an action, but considerable
concern for its cause. No matter how heinous the crime, with the
dead still uncounted and the wounded still bleeding, we ask, "Why
did he do that?" We apparently believe that if we understand the
motive, then the chaos created by crime is stilled, order is restored,
and our lives remain under control. Because understanding brings us
these blessings, to understand is to forgive, to understand all is to for-
give all.

Our forgiveness is further compelled by our modern concept of
motives. We no longer believe in evil; we scarcely acknowledge the
existence of sin. We accept that individuals do harm, but we believe
that they do so for reasons beyond their control. This modern, wide-
spread denial of personal responsibility for conduct-what the radio
talk show hosts call "victimism"-is both a product of psychology's
infiltration of the American legal system and a fundamental cause of it.

Modern psychology-and its offspring-is
wed to a systemic, liberal view of accountability. The central premise
of American clinical psychology that the individual at birth is an 
infinitely malleable lump of clay that can be, and is, shaped into any
form at all by the hands of parents and family; that form is then fired
into its durable personality and character structure by the immediate
and larger society. (Not to push the metaphor too hard, but it also
follows that the forces of society can break these fragile vessels.) If the
child turns out badly, it's the parents' or society's fault.

The psychologizing of America is part and parcel of the liberal-
izing of America over the last thirty years. It is no step at all to go
from blaming parents to blaming the system-background, neigh-
borhood, income, class, sex, race, political and economic
for every instance of failure in every realm. Psychologists, like 
liberals, blame the system for everything. (Of course, conservatives 
blame the liberals.)

The truth is that each and every one of us, liberal and conserva-
tive-as individuals; as citizens; as voters; as jurors, judges, and
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makers-has contributed to a comprehensive undermining of the
American legal system through the institutionalization in our justice
system of the assumptions, principles, and prejudices of current
American psychological practice. 

We have allowed the tenets of to be written into our 
law and its practitioners to be sworn as the ultimate experts on all
issues in which law touches on questions of human responsibility for
behavior because a coherent system of law cannot exist without a
moral foundation. American intellectuals and legal experts of all
stripes have discarded the religious foundations of their antecedents
and have embraced in their place twentieth-century psychology's view
of humankind and the moral condition. Stripped of any explicit reli-
gious trappings, psychology masquerades as an impartial, scientific
foundation for the understanding of human behavior. As such it is
welcome in our courtrooms and legislative chambers where frankly
religious systems of belief are not.

The Modern Moral Script
Thanks to the persuasive influence of clinical psychology on modern
American intellectual life, many, if not most, of the intellectual elite in
this country embrace the basic tenets of Freudian theory, however dis-
guised rhetorically in contemporary jargon. The beliefs are as firmly
ingrained as those of our traditional religions, and as hard to question.

There are some obvious similarities between modern psy-
chology's view of the human condition and the traditional Judeo-
Christian religious view, and some not so obvious. The Tree of
Knowledge of Good and Evil in the Garden of Eden is replaced by
sex in all its dramatically staged complexity, the snake is repressed
into the deepest part of the self, and the apple-eating woman part is
picked up by the bad mother who first seduces the hapless child, then
punishes him for her own transgressions. Traveling through the psy-
chosexual stages leaves indelible marks on the psyche much like the
stain of original sin, or sins. Trouble-free drive satisfaction might be
likened to a return to the Garden of Eden, and redemption via the
action of a Supreme Being has been transformed into awakening
under the wise guidance of the

The ideas of free will and moral choice have vanished from the
landscape. There is no way that a helpless child can be held 
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sible for what happens to him or her. In the post-Freudian world, by
the time a child can moral choices, by the time a child has a
conscience or Superego, most of the damage that can be done to the
psyche has already been incurred. Babies are morally neutral, fragile
vessels, shaped and cracked and broken by forces completely beyond
their control. Present-day psychologists, with no intellectual consis-
tency but insistent vigor, extend the period of extreme fragility way
past the Oedipal years, well into adolescence. In this system, sin and 
guilt are impossible in youth and illogical in adulthood. 

Innocence is not simply lost; it is destroyed by cruel parents and
bad environments. Drunken and abusive parents can brutalize a child, 
gangs can lead young people astray, and poverty creates its own 
deplorable set of values. It is bad parents and an unjust society that
cause the innocent child to turn into a criminal. If we understand the
cause, then we understand the crime. Whodunit has become an exer-
cise in psychoanalysis. 

An interesting inconsistency in modern psychodynamic theory
is the assertion that however shaped, cracked, or broken, the mind of
the child is infinitely malleable. In the proper hands, the crack can be 
filled, the shape can be re-cast, the disordered youth can be com-
pletely rehabilitated. Belief in rehabilitation is necessarily accompa-
nied by a belief in the effectiveness of therapy. After all, it is through
therapy that the initial damage to the psyche is identified, inappropri-
ately fixated ideas are de-energized, and symptoms are dissipated. If 
lying, stealing, destroying, hurting, and lulling are seen as sympto-
matic expressions of psychological disorders, then they too should
respond to therapeutic treatment. So should wife beating, child 
molesting, public cursing, drug abuse, chronic drunkenness, and any 
one of the other socially offensive mental disorders. Given such a
view, sentencing offenders to therapy is perfectly reasonable. 

Variations in modern psychological theory are endless, evolving, 
and ad but the overwhelming majority of what the
conservative media call "the intellectual elite," as well as the psycho-
logical clinical practitioners in America, in and out of our courtrooms
and legislative chambers, embrace at least some of these tenets in 
some form or other.

What is true of American intellectuals is also true of a great
many ordinary Americans educated in our rigidly secular institutions
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of higher learning. While requiring no course in ethics or the great
religions of the world, we do require a great many of our students in 
both high school and college to take a general course in psychology
before graduating into the world as educated persons. Since this has
been going on for decades, it was inevitable that many of the tenets of
psychology-particularly those addressing the causes of 
should have become part of the fabric of American moral life, of core
cultural beliefs.

You'd be hard put to find an American who wasn't, at least a
little bit, "psychologized," even if he or she denies it vehemently.

Read the sentences below. Do any of them sound familiar? Have
you ever heard your hairdresser or your bartender or your classmate
say anything similar? How about your teachers? Or novelists? Or
movies? Or musicals? Recognize any of these themes?

"The mind has to protect itself by repressing the memories of
traumas."

"There are lots of troubled people like the woman in The Three
Faces of Eve.

guys are just repressed gays reacting against what they
really are. 

"Psychotherapy can put you in touch with your real unconscious feel-
ings."

serums can reveal ideas and feelings you didn't even know you 
had."

"Hypnosis lets the under wraps. I'd never let any-
body do it to me."
Just as most Americans are brought up in a society that accepts

the Judeo-Christian ethic-and metaphysics-as the fundamental ter-
rain on which we build the edifices of our legal and social structures,
so too do we grow up in a society that has taken the psychodynamic
script for the drama of life and the nature of man-and, certainly,
woman and child-as its psychosocial starting point.

We accept the validity of the script because we
feel it makes sense of our lives. We want to understand what makes
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people behave as they do, and we want to lay blame for everything 
that goes wrong somewhere outside the individual. We are
for a moral compass that is intellectually and scientifically 
valid.

DYSFUNCTIONAL FAMILY PSYCHOLOGY
IN THE COURTS
Modern clinical psychology gives us what we want and need to reach
moral decisions in both personal and public domains; it helps us, we
believe, to better make laws and administer justice. The disavowal of
personal responsibility intrinsic to dysfunctional family theory finds
an apparently surprising but really quite natural home in the intrica-
cies of traditional American legal reasoning. 

Motivation is a central component in American moral rea-
soning. We have long accepted the ideas of provocation and miti-
gating circumstances. It's understandable to steal bread when you are 
hungry; it's not understandable to steal Porsches. It's okay to shoot
the guy if you find him in bed with your wife; it's not okay to shoot
the butcher because you didn't like the cut of meat. The considera-
tion of motivation, of intention, and of state-of-mind are essential to
evaluation of guilt in the American legal process. 

Today, thanks to the "enlightenment" from modern clinical psy-
chology, we go much, much farther down that path. Many educated
Americans, along with their attorneys and lawmakers and judges,
have bought-lock, stock, and barrel-the modern
assumption that, due to dysfunctional families and a dysfunctional
society, the individual is simply not responsible for his or her own
behavior.

This has led us directly to the currently fashionable battered
woman syndrome defense against murder and assault charges, the
epidemic of child abuse allegations of every type reaching even into
decades past-once you are injured, you stay injured until you work 
it out in therapy or in therapeutic courtroom actions-and the appar-
ently infinite number and variety of excuses for behavior on the part
of the disabled and the disadvantaged that would put anyone else
completely beyond the pale.

We accept the psychological experts in the courtroom because
they echo our populist beliefs. put the scientific seal of 
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on generally held views about the nature of children and human
development, about the causes of behavior and personal and societal 
responsibility. We hear what we expect to hear and we accept it as
truth.

It is clear that each and every one of us has contributed to the
takeover of the American legal and judicial system by psychology.
Grateful patients, hubristic practitioners, unwilling jurors, conscien-
tious attorneys, up-to-date judges, and concerned legislators have all
participated in an unwitting conspiracy to hand over our formerly
democratic legal system to a handful of necessarily self-interested
hired guns. That our motives-and theirs-were sometimes the best
hardly improves the situation.

There are no innocent bystanders. We have all been willing wit-
nesses to the marriage of psychology and the law, we have all been
willfully blind to the dreadful offspring they have spawned.

And their offspring are everywhere.
The system is a nightmare of misrepresentation and injustice, of

fantasy and distortion. It must change. 

DECIDING WITHOUT EXPERTS
Society has created its own monster here. Asking people, demanding
of people, that they do what they cannot do forces them to believe
that they can. Demanding that psychology give us answers it does not
have inevitably forces it to cut loose from the short bonds of science
and to fly into the freer realms of art. In the face of our demands the
experts also blind themselves. They become what we have demanded
that they be. Now it is time we demand that they stop. 

If psychologists won't step down from the witness stand volun-
tarily, the courts must throw them off forthwith. True science itself 
suffers from so many limitations that the public does well to listen
with skepticism when it enters our courtrooms and legislative cham-
bers. Pseudo-science, fraudulent science, should be shown the door
without a hearing and sent back to wherever its proper domain may
be. The pervasive acceptance of clinical psychology's claims by our
justice system must be undone piece by piece and step by step if we
are to save our sanity.

We could start by having each "expert," court-employed or
defendant-hired, attach exact probabilities to judgments of diagnosis,
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competence, and responsibility, then force the expert to show scien-
tifically why those judgments are more likely to be correct than judg-
ments of laypersons. Do not permit one single use of so-called
clinical intuition to buttress flimsy, unsubstantiated testimony. If this
is supposed to be science, then restrict it to science.

That should go a long way toward getting Miss Marple off the
witness stand.

The courts are not helpless. They can throw the experts off the
payroll and off the witness stand. They can fire the forensic evalua-
tors who work for the state. They can give the determination of com-
petence over to grand juries and let trial juries decide on their own
how much responsibility an accused individual should bear for a
crime.

In our system, ordinary people should serve as finders of fact,
ordinary people should reach decisions about what the laws of the
land should be and who is guilty or innocent of breaking them, who
has done wrong and to whom, who should be punished and who
should pay, and how.

Ordinary people must take back these duties and rights from the
hired guns; we must wrest the legal system back from the
perts. Americans must reclaim their rights as citizens and resume the
burdens imposed on them by our legal system. 

It should be the people through their judges and juries who
decide the degree, if any, of diminished responsibility, mental injury,
or disability in both criminal and civil cases. It should be up to the
people to judge the evidence for claims for all varieties of mental
functioning and malfunctioning.

In criminal cases, let the defendant prove directly to the court
his or her inability to form or execute a plan, or to appreciate the
consequences of an action, or to control actions or whatever the par-
ticular law in the case requires without the farcical testimony of puta-
tively clairvoyant clinicians. 

In Massachusetts, Governor Weld enraged the liberal press 
when he pushed for the elimination of the "not guilty by reason of
insanity" verdict and its replacement with the verdict "guilty but
insane." The later would entail treatment in a mental hospital fol-
lowed by imprisonment. Referring to the infamous San Francisco 
junk food insanity defense, the governor said in the spring of 1996,
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W H O R E S O F T H E C O U R T

"If they eat good Twinkies instead of bad Twinkies and they wake up
sane some morning, then they go to prison instead of going back out
on the street" (Boston Globe, March 9, 1996). 

What is the point? Why send them to a hospital at all? If con-
victs are diabetics, we would not send them to a hospital for treat-
ment of their diabetes. They would be imprisoned along with all their
fellow nondiabetic convicts and given daily mediation for their dia-
betic condition. Why should the so-called mentally ill be treated any
differently? There is no treatment for the "criminally insane" but
drugs, and drugs they can get anywhere. It is a fiction that mental
hospitals provide effective treatment above and beyond that provided
by the drugs. A mental hospital supplies nothing effective but
employment for the staff. Anti-psychotic drugs can be administered
just as easily and far more cheaply in prisons than in mental hospitals,
and there will be no discernible difference whatsoever in the cure
rate.

We must stop pretending that psychology can do what it clearly
cannot.

In civil trials, let the plaintiffs demonstrate the injury and its
cause directly to the judge and jury without any intervening testi-
mony about the unknowable truth of their claims by psychoexpert

Let welfare applicants demonstrate their inability to work
without the misbegotten advocacy of clinical experts. 

Insurance companies and managed health care organizations 
have to put a stop to reimbursement for crazy diagnoses and ineffec-
tive treatments, while patients, and parents and families of patients,
must bring suit for malpractice. Prosecutors should look into
bringing charges for fraud. If psychologists won't police themselves, 
society must do it for them. 

Any change in the direction of recapturing power for the people
would be swimming against a vast tide.

Psychological practitioners have powerful professional and 
financial reasons for claiming that both diagnosis and rehabilitative 
treatment are valid, reliable, and scientifically based. Insurance com-
panies and health care administrators have sound administrative and 
record-keeping reasons for desiring clearly defined and numerically
coded diagnostic categories. Various individuals and institutions have
understandable humanitarian interests in providing equal access and a
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social safety net for those for whom the playing field will never be 
level.Judges and jurors truly need expert opinion on the mental func-
tioning-and malfunctioning-of individuals who enter into the
legal system. 

All these needs and desires are understandable, they are all more
than rational, but they cannot be met by the sham of today's level of 
expertise in diagnosis any more than a baby's nutritional needs can be 
met by a pacifier.

Judges and juries, the people alone, must decide questions of
insanity, competence, rehabilitation, custody, injury, and disability 
without the help of psychological experts and their fraudulent skills.
A democratic society imposes exactly these burdens on the average
man and woman and on our judges and legislators. It is time that we
give up our attempts to hand off the weight onto the shoulders of
professional decision makers. It is past time that we throw out the
whores and take back our courts.

Cal. Coalition for Families and Children v. San Diego County Bar Ass'n 
13 cv 1944 CAB BLM 

CCFC Master Exhs. P2199



California Coalition for Families and Children, et al. vs. 
San Diego County Bar Association, et al,  

 
United States District Court, Southern District of California 

Exhibits to Complaint 
 

 

 

Exhibit 38 

Cal. Coalition for Families and Children v. San Diego County Bar Ass'n 
13 cv 1944 CAB BLM 

CCFC Master Exhs. P2200



California Coalition for Families and Children
Parents' and Children's Resource for Child Custody, Divorce, Family Law, and The U.S.
Constitution. Welcome!

An Insightful Read: Equivocal Child Abuse

May 30, 2013
Equivocal Child Abuse (http://books.google.com/books/about/Equivocal_child_abuse.html?
id=qnZxgwZS990C&utm_source=gb-gplus-share)

From → Uncategorized

Leave a Comment

Blog at WordPress.com. | The Titan Theme.

Cal. Coalition for Families and Children v. San Diego County Bar Ass'n 
13 cv 1944 CAB BLM 

CCFC Master Exhs. P2201



3.05 Multiple Relationships 
(a) A multiple relationship occurs when a psychologist is in a professional role with a person and (1) at the 
same time is in 
another role with the same person, (2) at the same time is in a relationship with a person closely 
associated with or 
related to the person with whom the psychologist has the professional relationship, or (3) promises to 
enter into another 
relationship in the future with the person or a person closely associated with or related to the person. 
A psychologist refrains from entering into a multiple relationship if the multiple relationship could 
reasonably be 
expected to impair the psychologist’s objectivity, competence, or effectiveness in performing his or her 
functions as a 
psychologist, or otherwise risks exploitation or harm to the person with whom the professional relationship 
exists. 
Multiple relationships that would not reasonably be expected to cause impairment or risk exploitation or 
harm are not 
unethical. 
(b) If a psychologist finds that, due to unforeseen factors, a potentially harmful multiple relationship has 
arisen, the 
psychologist takes reasonable steps to resolve it with due regard for the best interests of the affected 
person and maximal 
compliance with the Ethics Code. 
(c) When psychologists are required by law, institutional policy, or extraordinary circumstances to serve in 
more than one 
role in judicial or administrative proceedings, at the outset they clarify role expectations and the extent of 
confidentiality 
and thereafter as changes occur. (See also Standards 3.04, Avoiding Harm, and 3.07, Third-Party 
Requests for Services.) 
3.06 Conflict of Interest 
Psychologists refrain from taking on a professional role when personal, scientific, professional, legal, 
financial, or other 
interests or relationships could reasonably be expected to (1) impair their objectivity, competence, or 
effectiveness in 
performing their functions as psychologists or (2) expose the person or organization with whom the 
professional 
relationship exists to harm or exploitation. 
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Guidelines for Child Custody Evaluations in Family
Law Proceedings

American Psychological Association

Introduction
Family law proceedings encompass a broad range of issues,
including custody, maintenance, support, valuation, visita-
tion, relocation, and termination of parental rights. The
following guidelines address what are commonly termed
child custody evaluations, involving disputes over decision
making, caretaking, and access in the wake of marital or
other relationship dissolution. The goal of these guidelines
is to promote proficiency in the conduct of these particular
evaluations. This narrowed focus means that evaluations
occurring in other contexts (e.g., child protection matters)
are not covered by these guidelines. In addition, the guide-
lines acknowledge a clear distinction between the forensic
evaluations described in this document and the advice and
support that psychologists provide to families, children,
and adults in the normal course of psychotherapy and
counseling.

Although some states have begun to favor such terms
as parenting plan, parenting time, or parental rights and
responsibilities over the term custody (American Law In-
stitute, 2000, pp. 131–132), the substantial majority of legal
authorities and scientific treatises still refer to custody when
addressing the resolution of decision-making, caretaking,
and access disputes. In order to avoid confusion and to
ensure that these guidelines are utilized as widely as pos-
sible, these guidelines apply the term custody to these
issues generically, unless otherwise specified. It is no
longer the default assumption that child custody proceed-
ings will produce the classic paradigm of sole custodian
versus visiting parent. Many states recognize some form of
joint or shared custody that affirms the decision-making
and caretaking status of more than one adult. The legal
system also recognizes that the disputes in question are not
exclusively marital and therefore may not involve divorce
per se. Some parents may never have been married and
perhaps may never even have lived together. In addition,
child custody disputes may arise after years of successful
co-parenting when one parent seeks to relocate for work-
related or other reasons. These guidelines apply the term
parents generically when referring to persons who seek
legal recognition as sole or shared custodians.

Parents may have numerous resources at their dis-
posal, including psychotherapy, counseling, consultation,
mediation, and other forms of conflict resolution. When
parents agree to a child custody arrangement on their
own—as they do in the overwhelming majority (90%) of
cases (Melton, Petrila, Poythress, & Slobogin, 2007)—

there may be no dispute for the court to decide. However,
if parties are unable to reach such an agreement, the court
must intervene in order to allocate decision making, care-
taking, and access, typically applying a “best interests of
the child” standard in determining this restructuring of
rights and responsibilities (Artis, 2004; Elrod, 2006; Kelly,
1997).

Psychologists render a valuable service when they
provide competent and impartial opinions with direct rel-
evance to the “psychological best interests” of the child
(Miller, 2002). The specific nature of psychologists’ in-
volvement and the potential for misuse of their influence
have been the subject of ongoing debate (Grisso, 1990,
2005; Krauss & Sales, 1999, 2000; Melton et al., 2007).
The acceptance and thus the overall utility of psycholo-
gists’ child custody evaluations are augmented by demon-
strably competent forensic practice and by consistent ad-
herence to codified ethical standards.

These guidelines are informed by the American Psy-
chological Association’s (APA’s) “Ethical Principles of
Psychologists and Code of Conduct” (hereinafter referred
to as the Ethics Code; APA, 2002). The term guidelines
refers to statements that suggest or recommend specific
professional behavior, endeavors, or conduct for psychol-

This revision of the 1994 “Guidelines for Child Custody Evaluations in
Divorce Proceedings” (American Psychological Association, 1994) was
completed by the Committee on Professional Practice and Standards
(COPPS) and approved as APA policy by the APA Council of Represen-
tatives on February 21, 2009. Members of COPPS during the development
of this document were Lisa Drago Piechowski (chair, 2009), Eric Y.
Drogin (chair, 2007–2008), Mary A. Connell (chair, 2006), Nabil El-
Ghoroury (Board of Professional Affairs [BPA] liaison, 2007–2008),
Michele Galietta, Terry S. W. Gock, Larry C. James (BPA liaison,
2004–2006), Robert Kinscherff, Stephen J. Lally, Gary D. Lovejoy, Mary
Ann McCabe, Bonnie J. Spring, and Carolyn M. West. COPPS is grateful
for the support and guidance of the BPA and particularly to BPA Chairs
Cynthia A. Sturm (2009), Jaquelyn Liss Resnick (2008), Jennifer F. Kelly
(2007), and Kristin Hancock (2006). COPPS also acknowledges the
consultation of APA Practice Directorate staff Shirley A. Higuchi and
Alan Nessman. COPPS extends its appreciation to the APA Practice
Directorate staff who facilitated both the work of COPPS and the revision
efforts: Lynn F. Bufka, Mary G. Hardiman, Omar Rehman, Geoffrey M.
Reed, Laura Kay-Roth, Ernestine Penniman, and Ayobodun Bello.

Expiration: These guidelines are scheduled to expire 10 years from
February 21, 2009 (the date of their adoption by the APA Council of
Representatives). After this date, users are encouraged to contact the APA
Practice Directorate to determine whether this document remains in effect.

Correspondence concerning this article should be addressed to the
Practice Directorate, American Psychological Association, 750 First
Street, NE, Washington, DC 20002-4242.
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ogists. Guidelines differ from standards in that standards
are mandatory and may be accompanied by an enforcement
mechanism. Guidelines are aspirational in intent. They are
intended to facilitate the continued systematic development
of the profession and to help facilitate a high level of
practice by psychologists. Guidelines are not intended to be
mandatory or exhaustive and may not be applicable to
every professional situation. They are not definitive, and
they are not intended to take precedence over the judgment
of psychologists.

I. Orienting Guidelines: Purpose of
the Child Custody Evaluation
1. The purpose of the evaluation is to assist
in determining the psychological best
interests of the child.

Rationale. The extensive clinical training of psy-
chologists equips them to investigate a substantial array of
conditions, statuses, and capacities. When conducting child
custody evaluations, psychologists are expected to focus on
factors that pertain specifically to the psychological best
interests of the child, because the court will draw upon
these considerations in order to reach its own conclusions
and render a decision.

Application. Psychologists strive to identify the
psychological best interests of the child. To this end, they
are encouraged to weigh and incorporate such overlapping
factors as family dynamics and interactions; cultural and
environmental variables; relevant challenges and aptitudes
for all examined parties; and the child’s educational, phys-
ical, and psychological needs.

2. The child’s welfare is paramount.

Rationale. Psychologists seek to maintain an ap-
propriate degree of respect for and understanding of par-
ents’ practical and personal concerns; however, psycholo-
gists are mindful that such considerations are ultimately
secondary to the welfare of the child.

Application. Parents and other parties are likely
to advance their concerns in a forceful and contentious
manner. A primary focus on the child’s needs is enhanced
by identifying and stating appropriate boundaries and pri-
orities at the outset of the evaluation. Psychologists may
wish to reflect upon their own attitudes and functioning at
various points during the course of the evaluation to ensure
that they are continuing to maintain an optimal focus on the
child’s welfare.

3. The evaluation focuses upon parenting
attributes, the child’s psychological needs,
and the resulting fit.

Rationale. From the court’s perspective, the
most valuable contributions of psychologists are those that
reflect a clinically astute and scientifically sound approach
to legally relevant issues. Issues that are central to the
court’s ultimate decision-making obligations include par-
enting attributes, the child’s psychological needs, and the

resulting fit. The training of psychologists provides them
with unique skills and qualifications to address these issues.

Application. Psychologists attempt to provide
the court with information specifically germane to its role
in apportioning decision making, caretaking, and access.
The most useful and influential evaluations focus upon
skills, deficits, values, and tendencies relevant to parenting
attributes and a child’s psychological needs. Comparatively
little weight is afforded to evaluations that offer a general
personality assessment without attempting to place results
in the appropriate context. Useful contextual considerations
may include the availability and use of effective treatment,
the augmentation of parenting attributes through the efforts
of supplemental caregivers, and other factors that could
affect the potential impact of a clinical condition upon
parenting.

II. General Guidelines: Preparing for
the Custody Evaluation
4. Psychologists strive to gain and maintain
specialized competence.

Rationale. Laws change, existing methods are
refined, and new techniques are identified. In child custody
evaluations, general competence in the clinical assessment
of children, adults, and families is necessary but is insuf-
ficient in and of itself. The court will expect psychologists
to demonstrate a level of expertise that reflects contextual
insight and forensic integration as well as testing and
interview skills.

Application. Psychologists continuously strive
to augment their existing skills and abilities, consistent
with a career-long dedication to professional development.
Although psychologists take care to acquire sufficient
knowledge, skill, experience, training, and education prior
to conducting a child custody evaluation, this acquisition is
never complete. An evolving and up-to-date understanding
of child and family development, child and family psycho-
pathology, the impact of relationship dissolution on chil-
dren, and the specialized child custody literature is critical
to sustaining competent practice in this area. Psychologists
also strive to remain familiar with applicable legal and
regulatory standards, including laws governing child cus-
tody adjudication in the relevant state or other jurisdiction.
Should complex issues arise that are outside psychologists’
scope of expertise, they seek to obtain the consultation and
supervision necessary to address such concerns.

5. Psychologists strive to function as
impartial evaluators.

Rationale. Family law cases involve complex
and emotionally charged disputes over highly personal
matters, and the parties are often deeply invested in a
specific outcome. The volatility of this situation is often
exacerbated by a growing realization that there may be no
resolution that will completely satisfy every person in-
volved. In this contentious atmosphere, it is crucial that
evaluators remain as free as possible of unwarranted bias or
partiality.
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Application. Psychologists are encouraged to
monitor their own values, perceptions, and reactions ac-
tively and to seek peer consultation in the face of a poten-
tial loss of impartiality. Vigilant maintenance of profes-
sional boundaries and adherence to standard assessment
procedures, throughout the evaluation process, will place
psychologists in the best position to identify variations that
may signal impaired neutrality.

6. Psychologists strive to engage in culturally
informed, nondiscriminatory evaluation
practices.

Rationale. Professional standards and guidelines
articulate the need for psychologists to remain aware of
their own biases, and those of others, regarding age, gen-
der, gender identity, race, ethnicity, national origin, reli-
gion, sexual orientation, disability, language, culture, and
socioeconomic status. Biases and an attendant lack of cul-
turally competent insight are likely to interfere with data
collection and interpretation and thus with the development
of valid opinions and recommendations.

Application. Psychologists strive to recognize
their own biases and, if these cannot be overcome, will
presumably conclude that they must withdraw from the
evaluation. When an examinee possesses a cultural, racial,
or other background with which psychologists are unfamil-
iar, psychologists prepare for and conduct the evaluation
with the appropriate degree of informed peer consultation
and focal literature review. If psychologists find their un-
familiarity to be insurmountable, the court will appreciate
being informed of this fact sooner rather than later.

7. Psychologists strive to avoid conflicts of
interest and multiple relationships in
conducting evaluations.

Rationale. The inherent complexity, potential for
harm, and adversarial context of child custody evaluations
make the avoidance of conflicts of interest particularly
important. The presence of such conflicts will undermine
the court’s confidence in psychologists’ opinions and rec-
ommendations and in some jurisdictions may result in
professional board discipline and legal liability.

Application. Psychologists refrain from taking
on a professional role, such as that of a child custody
evaluator, when personal, scientific, professional, legal,
financial, or other interests or relationships could reason-
ably be expected to result in (a) impaired impartiality,
competence, or effectiveness or (b) exposure of the person
or organization with whom the professional relationship
exists to harm or exploitation (Ethics Code, Standard 3.06).
Subject to the same analysis are multiple relationships,
which occur when psychologists in a professional role with
a person are simultaneously in another role with that per-
son, when psychologists are in a relationship with another
individual closely associated with or related to that person,
or when psychologists promise to enter into another future
relationship with that person or with another individual
closely associated with or related to that person (Ethics

Code, Standard 3.05). Psychologists conducting a child
custody evaluation with their current or prior psychother-
apy clients and psychologists conducting psychotherapy
with their current or prior child custody examinees are both
examples of multiple relationships. Psychologists’ ethical
obligations regarding conflicts of interest and multiple re-
lationships provide an explainable and understandable ba-
sis for declining court appointments and private referrals.

III. Procedural Guidelines: Conducting
the Child Custody Evaluation
8. Psychologists strive to establish the scope
of the evaluation in a timely fashion,
consistent with the nature of the referral
question.

Rationale. The scope of a child custody evalua-
tion will vary according to the needs of a particular case
and the specific issues psychologists are asked to address.
Referral questions may vary in the degree to which they
specify the desired parameters of the evaluation. Failure to
ensure in a timely fashion that an evaluation is appropri-
ately designed impairs the utility and acceptance of the
resulting opinions and recommendations.

Application. Before agreeing to conduct a child
custody evaluation, psychologists seek when necessary to
clarify the referral question and to determine whether they
are potentially able to provide opinions or recommenda-
tions. It may be helpful to have psychologists’ understand-
ing of the scope of the evaluation confirmed in a court order
or by stipulation of all parties and their legal representa-
tives.

9. Psychologists strive to obtain
appropriately informed consent.

Rationale. Obtaining appropriately informed
consent honors the legal rights and personal dignity of
examinees and other individuals. This process allows per-
sons to determine not only whether they will participate in
a child custody evaluation but also whether they will make
various disclosures during the course of an examination or
other request for information.

Application. When performing child custody eval-
uations, psychologists attempt to obtain informed consent
using language that is reasonably understandable to the ex-
aminee. If the examinee is legally incapable of providing
informed consent, psychologists provide an appropriate ex-
planation, seek the examinee’s assent, consider the prefer-
ences and best interests of the examinee, and obtain appro-
priate permission from a legally authorized person (Ethics
Code, Standards 3.10 and 9.03). Psychologists are encouraged
to disclose the potential uses of the data obtained and to
inform parties that consent enables disclosure of the evalua-
tion’s findings in the context of the forthcoming litigation and
in any related proceedings deemed necessary by the court.
Psychologists may find it helpful to extend a similar approach
to persons who provide collateral information (e.g., relatives,
teachers, friends, and employers) even when applicable laws
do not require informed consent per se.
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10. Psychologists strive to employ multiple
methods of data gathering.

Rationale. Multiple methods of data gathering
enhance the reliability and validity of psychologists’ even-
tual conclusions, opinions, and recommendations. Unique
as well as overlapping aspects of various measures contrib-
ute to a fuller picture of each examinee’s abilities, chal-
lenges, and preferences.

Application. Psychologists strive to employ op-
timally diverse and accurate methods for addressing the
questions raised in a specific child custody evaluation.
Direct methods of data gathering typically include such
components as psychological testing, clinical interview,
and behavioral observation. Psychologists may also have
access to documentation from a variety of sources (e.g.,
schools, health care providers, child care providers, agen-
cies, and other institutions) and frequently make contact
with members of the extended family, friends and acquain-
tances, and other collateral sources when the resulting
information is likely to be relevant. Psychologists may seek
corroboration of information gathered from third parties
and are encouraged to document the bases of their eventual
conclusions.

11. Psychologists strive to interpret
assessment data in a manner consistent with
the context of the evaluation.

Rationale. The context in which child custody
evaluations occur may affect the perceptions and behavior
of persons from whom data are collected, thus altering both
psychological test responses and interview results. Unreli-
able data result in decreased validity, a circumstance that
enhances the potential for erroneous conclusions, poorly
founded opinions, and misleading recommendations.

Application. Psychologists are encouraged to
consider and also to document the ways in which involve-
ment in a child custody dispute may impact the behavior of
persons from whom data are collected. For example, psy-
chologists may choose to acknowledge, when reporting
personality test results, how research on validity scale
interpretation demonstrates that child custody litigants of-
ten display increased elevations on such scales.

12. Psychologists strive to complement the
evaluation with the appropriate combination
of examinations.

Rationale. Psychologists provide an opinion of
an individual’s psychological characteristics only after they
have conducted an examination of the individual adequate
to support their statements and conclusions (Ethics Code,
Standard 9.01(b)). The only exception to this rule occurs in
those particular instances of record review, consultation, or
supervision (as opposed, in each case, to evaluations) in
which an individual examination is not warranted or nec-
essary for the psychologist’s opinion (Ethics Code, Stan-
dard 9.01(c)). The court typically expects psychologists to
examine both parents as well as the child.

Application. Psychologists may draw upon the
court’s resources to encourage relevant parties to partic-
ipate in the child custody evaluation process. If a desired
examination cannot be arranged, psychologists docu-
ment their reasonable efforts and the result of those
efforts and then clarify the probable impact of this
limited information on the reliability and validity of
their overall opinions, limiting their forensic conclusions
and any recommendations appropriately (Ethics Code,
Standard 9.01(c)). While the court eventually will have
no choice but to make a decision regarding persons who
are unable or unwilling to be examined, psychologists
have no corresponding obligation. Psychologists do have
an ethical requirement to base their opinions on infor-
mation and techniques sufficient to substantiate their
findings (Ethics Code, Standard 9.01(a)) and may wish
to emphasize this point for the court’s benefit if pressed
to provide opinions or recommendations without having
examined the individual in question. When psycholo-
gists are not conducting child custody evaluations per se,
it may be acceptable to evaluate only one parent, or only
the child, or only another professional’s assessment
methodology, as long as psychologists refrain from com-
paring the parents or offering opinions or recommenda-
tions about the apportionment of decision making, care-
taking, or access. Nonexamining psychologists also may
share with the court their general expertise on issues
relevant to child custody (e.g., child development, fam-
ily dynamics) as long as they refrain from relating their
conclusions to specific parties in the case at hand.

13. Psychologists strive to base their
recommendations, if any, upon the
psychological best interests of the child.

Rationale. Not every child custody evaluation
will result in recommendations. Psychologists may con-
clude that this is an inappropriate role for a forensic
evaluator or that available data are insufficient for this
purpose. If a recommendation is provided, the court will
expect it to be supportable on the basis of the evaluations
conducted.

Application. If psychologists choose to make
child custody recommendations, these are derived from
sound psychological data and address the psychological
best interests of the child. When making recommendations,
psychologists seek to avoid relying upon personal biases or
unsupported beliefs. Recommendations are based upon ar-
ticulated assumptions, interpretations, and inferences that
are consistent with established professional and scientific
standards. Although the profession has not reached consen-
sus about whether psychologists should make recommen-
dations to the court about the final child custody determi-
nation (i.e., “ultimate opinion” testimony), psychologists
seek to remain aware of the arguments on both sides of this
issue (Bala, 2005; Erard, 2006; Grisso, 2003; Heilbrun,
2001; Tippins & Wittman, 2005) and are able to articulate
the logic of their positions on this issue.
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14. Psychologists create and maintain
professional records in accordance with
ethical and legal obligations.

Rationale. Legal and ethical standards describe
requirements for the appropriate development, mainte-
nance, and disposal of professional records. The court
expects psychologists providing child custody evaluations
to preserve the data that inform their conclusions. This
enables other professionals to analyze, understand, and
provide appropriate support for (or challenges to) psychol-
ogists’ forensic opinions.

Application. Psychologists maintain records ob-
tained or developed in the course of child custody evalua-
tions with appropriate sensitivity to applicable legal man-
dates, the “Record Keeping Guidelines” (APA, 2007), and
other relevant sources of professional guidance. Test and
interview data are documented with an eye toward their
eventual review by other qualified professionals.
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2 Effective June 1, 2003, as amended 2010Introduction and Applicability

portunity for an in-person hearing, but generally provide that 
complaints will be resolved only on the basis of a submitted 
record.

The Ethics Code is intended to provide guidance for 
psychologists and standards of professional conduct that can 
be applied by the APA and by other bodies that choose to 
adopt them. The Ethics Code is not intended to be a basis of 
civil liability. Whether a psychologist has violated the Ethics 
Code standards does not by itself determine whether the psy-
chologist is legally liable in a court action, whether a contract 
is enforceable, or whether other legal consequences occur.

The modifiers used in some of the standards of this 
Ethics Code (e.g., reasonably, appropriate, potentially) are in-
cluded in the standards when they would (1) allow profes-
sional judgment on the part of psychologists, (2) eliminate 
injustice or inequality that would occur without the modifier, 
(3) ensure applicability across the broad range of activities 
conducted by psychologists, or (4) guard against a set of rigid 
rules that might be quickly outdated. As used in this Ethics 
Code, the term reasonable means the prevailing professional 
judgment of psychologists engaged in similar activities in sim-
ilar circumstances, given the knowledge the psychologist had 
or should have had at the time.

The American Psychological Association’s Council of Representatives ad-
opted this version of the APA Ethics Code during its meeting on August 21, 
2002. The Code became effective on June 1, 2003. The Council of Represen-
tatives amended this version of the Ethics Code on February 20, 2010. The 
amendments became effective on June 1, 2010 (see p. 15 of this pamphlet). 
Inquiries concerning the substance or interpretation of the APA Ethics Code 
should be addressed to the Director, Office of Ethics, American Psycho-
logical Association, 750 First Street, NE, Washington, DC 20002-4242. The 
Ethics Code and information regarding the Code can be found on the APA 
website, http://www.apa.org/ethics. The standards in this Ethics Code will 
be used to adjudicate complaints brought concerning alleged conduct occur-
ring on or after the effective date. Complaints will be adjudicated on the basis 
of the version of the Ethics Code that was in effect at the time the conduct 
occurred.

The APA has previously published its Ethics Code as follows:

American Psychological Association. (1953). Ethical standards of psycholo-
gists. Washington, DC: Author.

American Psychological Association. (1959). Ethical standards of psycholo-
gists. American Psychologist, 14, 279–282.

American Psychological Association. (1963). Ethical standards of psycholo-
gists. American Psychologist, 18, 56–60.

American Psychological Association. (1968). Ethical standards of psycholo-
gists. American Psychologist, 23, 357–361.

American Psychological Association. (1977, March). Ethical standards of 
psychologists. APA Monitor, 22–23.

American Psychological Association. (1979). Ethical standards of psycholo-
gists. Washington, DC: Author.

American Psychological Association. (1981). Ethical principles of psycholo-
gists. American Psychologist, 36, 633–638.

American Psychological Association. (1990). Ethical principles of psycholo-
gists (Amended June 2, 1989). American Psychologist, 45, 390–395.

American Psychological Association. (1992). Ethical principles of psycholo-
gists and code of conduct. American Psychologist, 47, 1597–1611.

American Psychological Association. (2002). Ethical principles of psycholo-
gists and code of conduct. American Psychologist, 57, 1060-1073.

Request copies of the APA’s Ethical Principles of Psychologists and Code 
of Conduct from the APA Order Department, 750 First Street, NE, Washing-
ton, DC 20002-4242, or phone (202) 336-5510.

INTRODUCTION AND APPLICABILITY
The American Psychological Association’s (APA’s) 

Ethical Principles of Psychologists and Code of Conduct 
(hereinafter referred to as the Ethics Code) consists of an In-
troduction, a Preamble, five General Principles (A–E), and 
specific Ethical Standards. The Introduction discusses the 
intent, organization, procedural considerations, and scope of 
application of the Ethics Code. The Preamble and General 
Principles are aspirational goals to guide psychologists toward 
the highest ideals of psychology. Although the Preamble and 
General Principles are not themselves enforceable rules, they 
should be considered by psychologists in arriving at an ethical 
course of action. The Ethical Standards set forth enforceable 
rules for conduct as psychologists. Most of the Ethical Stan-
dards are written broadly, in order to apply to psychologists in 
varied roles, although the application of an Ethical Standard 
may vary depending on the context. The Ethical Standards are 
not exhaustive. The fact that a given conduct is not specifically 
addressed by an Ethical Standard does not mean that it is nec-
essarily either ethical or unethical.

This Ethics Code applies only to psychologists’ ac-
tivities that are part of their scientific, educational, or profes-
sional roles as psychologists. Areas covered include but are 
not limited to the clinical, counseling, and school practice of 
psychology; research; teaching; supervision of trainees; pub-
lic service; policy development; social intervention; develop-
ment of assessment instruments; conducting assessments; 
educational counseling; organizational consulting; forensic 
activities; program design and evaluation; and administra-
tion. This Ethics Code applies to these activities across a vari-
ety of contexts, such as in person, postal, telephone, Internet, 
and other electronic transmissions. These activities shall be 
distinguished from the purely private conduct of psycholo-
gists, which is not within the purview of the Ethics Code.

Membership in the APA commits members and stu-
dent affiliates to comply with the standards of the APA Ethics 
Code and to the rules and procedures used to enforce them. 
Lack of awareness or misunderstanding of an Ethical Standard 
is not itself a defense to a charge of unethical conduct.

The procedures for filing, investigating, and resolving 
complaints of unethical conduct are described in the current 
Rules and Procedures of the APA Ethics Committee. APA may 
impose sanctions on its members for violations of the stan-
dards of the Ethics Code, including termination of APA mem-
bership, and may notify other bodies and individuals of its 
actions. Actions that violate the standards of the Ethics Code 
may also lead to the imposition of sanctions on psychologists 
or students whether or not they are APA members by bodies 
other than APA, including state psychological associations, 
other professional groups, psychology boards, other state or 
federal agencies, and payors for health services. In addition, 
APA may take action against a member after his or her convic-
tion of a felony, expulsion or suspension from an affiliated state 
psychological association, or suspension or loss of licensure. 
When the sanction to be imposed by APA is less than expul-
sion, the 2001 Rules and Procedures do not guarantee an op-
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Effective June 1, 2003, as amended 2010 3Preamble–Principle D

Principle A: Beneficence and Nonmaleficence
Psychologists strive to benefit those with whom they 

work and take care to do no harm. In their professional ac-
tions, psychologists seek to safeguard the welfare and rights 
of those with whom they interact professionally and other af-
fected persons, and the welfare of animal subjects of research. 
When conflicts occur among psychologists’ obligations or 
concerns, they attempt to resolve these conflicts in a respon-
sible fashion that avoids or minimizes harm. Because psychol-
ogists’ scientific and professional judgments and actions may 
affect the lives of others, they are alert to and guard against 
personal, financial, social, organizational, or political factors 
that might lead to misuse of their influence. Psychologists 
strive to be aware of the possible effect of their own physical 
and mental health on their ability to help those with whom 
they work.

Principle B: Fidelity and Responsibility
Psychologists establish relationships of trust with 

those with whom they work. They are aware of their profes-
sional and scientific responsibilities to society and to the spe-
cific communities in which they work. Psychologists uphold 
professional standards of conduct, clarify their professional 
roles and obligations, accept appropriate responsibility for 
their behavior, and seek to manage conflicts of interest that 
could lead to exploitation or harm. Psychologists consult 
with, refer to, or cooperate with other professionals and in-
stitutions to the extent needed to serve the best interests of 
those with whom they work. They are concerned about the 
ethical compliance of their colleagues’ scientific and profes-
sional conduct. Psychologists strive to contribute a portion 
of their professional time for little or no compensation or per-
sonal advantage.

Principle C: Integrity
Psychologists seek to promote accuracy, honesty, and 

truthfulness in the science, teaching, and practice of psychol-
ogy. In these activities psychologists do not steal, cheat, or en-
gage in fraud, subterfuge, or intentional misrepresentation of 
fact. Psychologists strive to keep their promises and to avoid 
unwise or unclear commitments. In situations in which de-
ception may be ethically justifiable to maximize benefits and 
minimize harm, psychologists have a serious obligation to 
consider the need for, the possible consequences of, and their 
responsibility to correct any resulting mistrust or other harm-
ful effects that arise from the use of such techniques.

Principle D: Justice
Psychologists recognize that fairness and justice en-

title all persons to access to and benefit from the contribu-
tions of psychology and to equal quality in the processes, 
procedures, and services being conducted by psychologists. 
Psychologists exercise reasonable judgment and take precau-
tions to ensure that their potential biases, the boundaries of 

In the process of making decisions regarding their 
professional behavior, psychologists must consider this Eth-
ics Code in addition to applicable laws and psychology board 
regulations. In applying the Ethics Code to their professional 
work, psychologists may consider other materials and guide-
lines that have been adopted or endorsed by scientific and 
professional psychological organizations and the dictates of 
their own conscience, as well as consult with others within 
the field. If this Ethics Code establishes a higher standard of 
conduct than is required by law, psychologists must meet the 
higher ethical standard. If psychologists’ ethical responsi-
bilities conflict with law, regulations, or other governing legal 
authority, psychologists make known their commitment to 
this Ethics Code and take steps to resolve the conflict in a re-
sponsible manner in keeping with basic principles of human 
rights.

PREAMBLE
Psychologists are committed to increasing scientific 

and professional knowledge of behavior and people’s un-
derstanding of themselves and others and to the use of such 
knowledge to improve the condition of individuals, organi-
zations, and society. Psychologists respect and protect civil 
and human rights and the central importance of freedom of 
inquiry and expression in research, teaching, and publication. 
They strive to help the public in developing informed judg-
ments and choices concerning human behavior. In doing so, 
they perform many roles, such as researcher, educator, diag-
nostician, therapist, supervisor, consultant, administrator, so-
cial interventionist, and expert witness. This Ethics Code pro-
vides a common set of principles and standards upon which 
psychologists build their professional and scientific work. 

This Ethics Code is intended to provide specific stan-
dards to cover most situations encountered by psychologists. 
It has as its goals the welfare and protection of the individuals 
and groups with whom psychologists work and the education 
of members, students, and the public regarding ethical stan-
dards of the discipline.

The development of a dynamic set of ethical standards 
for psychologists’ work-related conduct requires a personal 
commitment and lifelong effort to act ethically; to encour-
age ethical behavior by students, supervisees, employees, 
and colleagues; and to consult with others concerning ethical 
problems.

GENERAL PRINCIPLES
This section consists of General Principles. General 

Principles, as opposed to Ethical Standards, are aspirational 
in nature. Their intent is to guide and inspire psychologists to-
ward the very highest ethical ideals of the profession. General 
Principles, in contrast to Ethical Standards, do not represent 
obligations and should not form the basis for imposing sanc-
tions. Relying upon General Principles for either of these rea-
sons distorts both their meaning and purpose.
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4 Effective June 1, 2003, as amended 2010Principle E–Standard 2.01

vidual, if an informal resolution appears appropriate and the 
intervention does not violate any confidentiality rights that 
may be involved. (See also Standards 1.02, Conflicts Between 
Ethics and Law, Regulations, or Other Governing Legal Au-
thority, and 1.03, Conflicts Between Ethics and Organization-
al Demands.)

1.05 Reporting Ethical Violations
If an apparent ethical violation has substantially 

harmed or is likely to substantially harm a person or organi-
zation and is not appropriate for informal resolution under 
Standard 1.04, Informal Resolution of Ethical Violations, or 
is not resolved properly in that fashion, psychologists take 
further action appropriate to the situation. Such action might 
include referral to state or national committees on profes-
sional ethics, to state licensing boards, or to the appropriate 
institutional authorities. This standard does not apply when 
an intervention would violate confidentiality rights or when 
psychologists have been retained to review the work of an-
other psychologist whose professional conduct is in question. 
(See also Standard 1.02, Conflicts Between Ethics and Law, 
Regulations, or Other Governing Legal Authority.)

1.06 Cooperating With Ethics Committees
Psychologists cooperate in ethics investigations, pro-

ceedings, and resulting requirements of the APA or any af-
filiated state psychological association to which they belong. 
In doing so, they address any confidentiality issues. Failure 
to cooperate is itself an ethics violation. However, making a 
request for deferment of adjudication of an ethics complaint 
pending the outcome of litigation does not alone constitute 
noncooperation.

1.07 Improper Complaints
Psychologists do not file or encourage the filing of 

ethics complaints that are made with reckless disregard for or 
willful ignorance of facts that would disprove the allegation.

1.08 Unfair Discrimination Against Complainants 
and Respondents
Psychologists do not deny persons employment, ad-

vancement, admissions to academic or other programs, ten-
ure, or promotion, based solely upon their having made or 
their being the subject of an ethics complaint. This does not 
preclude taking action based upon the outcome of such pro-
ceedings or considering other appropriate information.

2. Competence
2.01 Boundaries of Competence

(a) Psychologists provide services, teach, and conduct 
research with populations and in areas only within the bound-
aries of their competence, based on their education, training, 
supervised experience, consultation, study, or professional 
experience.

their competence, and the limitations of their expertise do 
not lead to or condone unjust practices.

Principle E: Respect for People’s Rights  
and Dignity

Psychologists respect the dignity and worth of all peo-
ple, and the rights of individuals to privacy, confidentiality, 
and self-determination. Psychologists are aware that special 
safeguards may be necessary to protect the rights and welfare 
of persons or communities whose vulnerabilities impair au-
tonomous decision making. Psychologists are aware of and 
respect cultural, individual, and role differences, including 
those based on age, gender, gender identity, race, ethnicity, 
culture, national origin, religion, sexual orientation, disability, 
language, and socioeconomic status, and consider these fac-
tors when working with members of such groups. Psycholo-
gists try to eliminate the effect on their work of biases based 
on those factors, and they do not knowingly participate in or 
condone activities of others based upon such prejudices.

ETHICAL STANDARDS
1. Resolving Ethical Issues
1.01 Misuse of Psychologists’ Work

If psychologists learn of misuse or misrepresentation 
of their work, they take reasonable steps to correct or mini-
mize the misuse or misrepresentation. 

1.02 Conflicts Between Ethics and Law, 
Regulations, or Other Governing  
Legal Authority
If psychologists’ ethical responsibilities conflict with 

law, regulations, or other governing legal authority, psychol-
ogists clarify the nature of the conflict, make known their 
commitment to the Ethics Code, and take reasonable steps 
to resolve the conflict consistent with the General Principles 
and Ethical Standards of the Ethics Code. Under no circum-
stances may this standard be used to justify or defend violat-
ing human rights.

1.03 Conflicts Between Ethics  
and Organizational Demands
If the demands of an organization with which psy-

chologists are affiliated or for whom they are working are in 
conflict with this Ethics Code, psychologists clarify the nature 
of the conflict, make known their commitment to the Ethics 
Code, and take reasonable steps to resolve the conflict consis-
tent with the General Principles and Ethical Standards of the 
Ethics Code. Under no circumstances may this standard be 
used to justify or defend violating human rights.

1.04 Informal Resolution of Ethical Violations
When psychologists believe that there may have been 

an ethical violation by another psychologist, they attempt to 
resolve the issue by bringing it to the attention of that indi-
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Effective June 1, 2003, as amended 2010 5Standard 2.02–Standard 3.03

vices of others, such as interpreters, take reasonable steps to 
(1) avoid delegating such work to persons who have a multi-
ple relationship with those being served that would likely lead 
to exploitation or loss of objectivity; (2) authorize only those 
responsibilities that such persons can be expected to perform 
competently on the basis of their education, training, or expe-
rience, either independently or with the level of supervision 
being provided; and (3) see that such persons perform these 
services competently. (See also Standards 2.02, Providing 
Services in Emergencies; 3.05, Multiple Relationships; 4.01, 
Maintaining Confidentiality; 9.01, Bases for Assessments; 
9.02, Use of Assessments; 9.03, Informed Consent in Assess-
ments; and 9.07, Assessment by Unqualified Persons.)

2.06 Personal Problems and Conflicts
(a) Psychologists refrain from initiating an activity 

when they know or should know that there is a substantial 
likelihood that their personal problems will prevent them 
from performing their work-related activities in a competent 
manner.

(b) When psychologists become aware of personal 
problems that may interfere with their performing work-relat-
ed duties adequately, they take appropriate measures, such as 
obtaining professional consultation or assistance, and deter-
mine whether they should limit, suspend, or terminate their 
work-related duties. (See also Standard 10.10, Terminating 
Therapy.)

3. Human Relations
3.01 Unfair Discrimination

In their work-related activities, psychologists do not 
engage in unfair discrimination based on age, gender, gender 
identity, race, ethnicity, culture, national origin, religion, sex-
ual orientation, disability, socioeconomic status, or any basis 
proscribed by law.

3.02 Sexual Harassment
Psychologists do not engage in sexual harassment. 

Sexual harassment is sexual solicitation, physical advances, or 
verbal or nonverbal conduct that is sexual in nature, that oc-
curs in connection with the psychologist’s activities or roles as 
a psychologist, and that either (1) is unwelcome, is offensive, 
or creates a hostile workplace or educational environment, 
and the psychologist knows or is told this or (2) is sufficiently 
severe or intense to be abusive to a reasonable person in the 
context. Sexual harassment can consist of a single intense or 
severe act or of multiple persistent or pervasive acts. (See also 
Standard 1.08, Unfair Discrimination Against Complainants 
and Respondents.)
3.03 Other Harassment

Psychologists do not knowingly engage in behavior 
that is harassing or demeaning to persons with whom they 
interact in their work based on factors such as those persons’ 
age, gender, gender identity, race, ethnicity, culture, national 

(b) Where scientific or professional knowledge in the 
discipline of psychology establishes that an understanding of 
factors associated with age, gender, gender identity, race, eth-
nicity, culture, national origin, religion, sexual orientation, 
disability, language, or socioeconomic status is essential for ef-
fective implementation of their services or research, psycholo-
gists have or obtain the training, experience, consultation, or 
supervision necessary to ensure the competence of their ser-
vices, or they make appropriate referrals, except as provided in 
Standard 2.02, Providing Services in Emergencies.

(c) Psychologists planning to provide services, teach, 
or conduct research involving populations, areas, techniques, 
or technologies new to them undertake relevant education, 
training, supervised experience, consultation, or study.

(d) When psychologists are asked to provide services 
to individuals for whom appropriate mental health services 
are not available and for which psychologists have not ob-
tained the competence necessary, psychologists with closely 
related prior training or experience may provide such services 
in order to ensure that services are not denied if they make a 
reasonable effort to obtain the competence required by using 
relevant research, training, consultation, or study.

(e) In those emerging areas in which generally rec-
ognized standards for preparatory training do not yet exist, 
psychologists nevertheless take reasonable steps to ensure 
the competence of their work and to protect clients/patients, 
students, supervisees, research participants, organizational cli-
ents, and others from harm.

(f) When assuming forensic roles, psychologists are 
or become reasonably familiar with the judicial or administra-
tive rules governing their roles.

2.02 Providing Services in Emergencies
In emergencies, when psychologists provide services 

to individuals for whom other mental health services are not 
available and for which psychologists have not obtained the 
necessary training, psychologists may provide such services 
in order to ensure that services are not denied. The services 
are discontinued as soon as the emergency has ended or ap-
propriate services are available.

2.03 Maintaining Competence
Psychologists undertake ongoing efforts to develop 

and maintain their competence.

2.04 Bases for Scientific and Professional  
Judgments
Psychologists’ work is based upon established scien-

tific and professional knowledge of the discipline. (See also 
Standards 2.01e, Boundaries of Competence, and 10.01b, In-
formed Consent to Therapy.)

2.05 Delegation of Work to Others
Psychologists who delegate work to employees, super-

visees, or research or teaching assistants or who use the ser-
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6 Effective June 1, 2003, as amended 2010Standard 3.04–Standard 3.10

therapist, consultant, diagnostician, or expert witness), an 
identification of who is the client, the probable uses of the 
services provided or the information obtained, and the fact 
that there may be limits to confidentiality. (See also Standards 
3.05, Multiple Relationships, and 4.02, Discussing the Limits 
of Confidentiality.)

3.08 Exploitative Relationships
Psychologists do not exploit persons over whom they 

have supervisory, evaluative, or other authority such as cli-
ents/patients, students, supervisees, research participants, 
and employees. (See also Standards 3.05, Multiple Relation-
ships; 6.04, Fees and Financial Arrangements; 6.05, Barter 
With Clients/Patients; 7.07, Sexual Relationships With Stu-
dents and Supervisees; 10.05, Sexual Intimacies With Cur-
rent Therapy Clients/Patients; 10.06, Sexual Intimacies With 
Relatives or Significant Others of Current Therapy Clients/
Patients; 10.07, Therapy With Former Sexual Partners; and 
10.08, Sexual Intimacies With Former Therapy Clients/Pa-
tients.)

3.09 Cooperation With Other Professionals
When indicated and professionally appropriate, psy-

chologists cooperate with other professionals in order to 
serve their clients/patients effectively and appropriately. (See 
also Standard 4.05, Disclosures.)

3.10 Informed Consent
(a) When psychologists conduct research or provide 

assessment, therapy, counseling, or consulting services in per-
son or via electronic transmission or other forms of commu-
nication, they obtain the informed consent of the individual 
or individuals using language that is reasonably understand-
able to that person or persons except when conducting such 
activities without consent is mandated by law or governmen-
tal regulation or as otherwise provided in this Ethics Code. 
(See also Standards 8.02, Informed Consent to Research; 
9.03, Informed Consent in Assessments; and 10.01, Informed 
Consent to Therapy.)

(b) For persons who are legally incapable of giving 
informed consent, psychologists nevertheless (1) provide an 
appropriate explanation, (2) seek the individual’s assent, (3) 
consider such persons’ preferences and best interests, and (4) 
obtain appropriate permission from a legally authorized per-
son, if such substitute consent is permitted or required by law. 
When consent by a legally authorized person is not permitted 
or required by law, psychologists take reasonable steps to pro-
tect the individual’s rights and welfare.

(c) When psychological services are court ordered or 
otherwise mandated, psychologists inform the individual of 
the nature of the anticipated services, including whether the 
services are court ordered or mandated and any limits of con-
fidentiality, before proceeding.

(d) Psychologists appropriately document written or 
oral consent, permission, and assent. (See also Standards 8.02, 

origin, religion, sexual orientation, disability, language, or so-
cioeconomic status.

3.04 Avoiding Harm
Psychologists take reasonable steps to avoid harming 

their clients/patients, students, supervisees, research par-
ticipants, organizational clients, and others with whom they 
work, and to minimize harm where it is foreseeable and un-
avoidable.

3.05 Multiple Relationships
(a) A multiple relationship occurs when a psycholo-

gist is in a professional role with a person and (1) at the same 
time is in another role with the same person, (2) at the same 
time is in a relationship with a person closely associated with 
or related to the person with whom the psychologist has the 
professional relationship, or (3) promises to enter into an-
other relationship in the future with the person or a person 
closely associated with or related to the person.

A psychologist refrains from entering into a multiple 
relationship if the multiple relationship could reasonably be 
expected to impair the psychologist’s objectivity, compe-
tence, or effectiveness in performing his or her functions as 
a psychologist, or otherwise risks exploitation or harm to the 
person with whom the professional relationship exists.

Multiple relationships that would not reasonably be 
expected to cause impairment or risk exploitation or harm are 
not unethical.

(b) If a psychologist finds that, due to unforeseen fac-
tors, a potentially harmful multiple relationship has arisen, 
the psychologist takes reasonable steps to resolve it with due 
regard for the best interests of the affected person and maxi-
mal compliance with the Ethics Code.

(c) When psychologists are required by law, institu-
tional policy, or extraordinary circumstances to serve in more 
than one role in judicial or administrative proceedings, at the 
outset they clarify role expectations and the extent of con-
fidentiality and thereafter as changes occur. (See also Stan-
dards 3.04, Avoiding Harm, and 3.07, Third-Party Requests 
for Services.)

3.06 Conflict of Interest
Psychologists refrain from taking on a professional 

role when personal, scientific, professional, legal, financial, or 
other interests or relationships could reasonably be expected 
to (1) impair their objectivity, competence, or effectiveness in 
performing their functions as psychologists or (2) expose the 
person or organization with whom the professional relation-
ship exists to harm or exploitation.

3.07 Third-Party Requests for Services
When psychologists agree to provide services to a 

person or entity at the request of a third party, psychologists 
attempt to clarify at the outset of the service the nature of the 
relationship with all individuals or organizations involved. 
This clarification includes the role of the psychologist (e.g., 
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(c) Psychologists who offer services, products, or in-
formation via electronic transmission inform clients/patients 
of the risks to privacy and limits of confidentiality.

4.03 Recording
Before recording the voices or images of individuals to 

whom they provide services, psychologists obtain permission 
from all such persons or their legal representatives. (See also 
Standards 8.03, Informed Consent for Recording Voices and 
Images in Research; 8.05, Dispensing With Informed Con-
sent for Research; and 8.07, Deception in Research.)

4.04 Minimizing Intrusions on Privacy
(a) Psychologists include in written and oral reports 

and consultations, only information germane to the purpose 
for which the communication is made.

(b) Psychologists discuss confidential information 
obtained in their work only for appropriate scientific or pro-
fessional purposes and only with persons clearly concerned 
with such matters.

4.05 Disclosures
(a) Psychologists may disclose confidential informa-

tion with the appropriate consent of the organizational client, 
the individual client/patient, or another legally authorized 
person on behalf of the client/patient unless prohibited by 
law.

(b) Psychologists disclose confidential information 
without the consent of the individual only as mandated by law, 
or where permitted by law for a valid purpose such as to (1) 
provide needed professional services; (2) obtain appropri-
ate professional consultations; (3) protect the client/patient, 
psychologist, or others from harm; or (4) obtain payment for 
services from a client/patient, in which instance disclosure is 
limited to the minimum that is necessary to achieve the pur-
pose. (See also Standard 6.04e, Fees and Financial Arrange-
ments.)

4.06 Consultations
When consulting with colleagues, (1) psychologists 

do not disclose confidential information that reasonably 
could lead to the identification of a client/patient, research 
participant, or other person or organization with whom they 
have a confidential relationship unless they have obtained the 
prior consent of the person or organization or the disclosure 
cannot be avoided, and (2) they disclose information only to 
the extent necessary to achieve the purposes of the consulta-
tion. (See also Standard 4.01, Maintaining Confidentiality.)

4.07 Use of Confidential Information for Didactic  
or Other Purposes
Psychologists do not disclose in their writings, lec-

tures, or other public media, confidential, personally identifi-
able information concerning their clients/patients, students, 
research participants, organizational clients, or other recipi-

Informed Consent to Research; 9.03, Informed Consent in As-
sessments; and 10.01, Informed Consent to Therapy.)

3.11 Psychological Services Delivered to or  
Through Organizations
(a) Psychologists delivering services to or through 

organizations provide information beforehand to clients and 
when appropriate those directly affected by the services about 
(1) the nature and objectives of the services, (2) the intended 
recipients, (3) which of the individuals are clients, (4) the re-
lationship the psychologist will have with each person and the 
organization, (5) the probable uses of services provided and 
information obtained, (6) who will have access to the infor-
mation, and (7) limits of confidentiality. As soon as feasible, 
they provide information about the results and conclusions of 
such services to appropriate persons.

(b) If psychologists will be precluded by law or by 
organizational roles from providing such information to par-
ticular individuals or groups, they so inform those individuals 
or groups at the outset of the service.

3.12 Interruption of Psychological Services
Unless otherwise covered by contract, psychologists 

make reasonable efforts to plan for facilitating services in the 
event that psychological services are interrupted by factors 
such as the psychologist’s illness, death, unavailability, relo-
cation, or retirement or by the client’s/patient’s relocation or 
financial limitations. (See also Standard 6.02c, Maintenance, 
Dissemination, and Disposal of Confidential Records of Pro-
fessional and Scientific Work.)

4. Privacy and Confidentiality
4.01 Maintaining Confidentiality

Psychologists have a primary obligation and take rea-
sonable precautions to protect confidential information ob-
tained through or stored in any medium, recognizing that the 
extent and limits of confidentiality may be regulated by law or 
established by institutional rules or professional or scientific 
relationship. (See also Standard 2.05, Delegation of Work to 
Others.)

4.02 Discussing the Limits of Confidentiality
(a) Psychologists discuss with persons (including, to 

the extent feasible, persons who are legally incapable of giving 
informed consent and their legal representatives) and organi-
zations with whom they establish a scientific or professional 
relationship (1) the relevant limits of confidentiality and (2) 
the foreseeable uses of the information generated through 
their psychological activities. (See also Standard 3.10, In-
formed Consent.)

(b) Unless it is not feasible or is contraindicated, the 
discussion of confidentiality occurs at the outset of the rela-
tionship and thereafter as new circumstances may warrant.
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5.04 Media Presentations
When psychologists provide public advice or com-

ment via print, Internet, or other electronic transmission, 
they take precautions to ensure that statements (1) are based 
on their professional knowledge, training, or experience in ac-
cord with appropriate psychological literature and practice; 
(2) are otherwise consistent with this Ethics Code; and (3) 
do not indicate that a professional relationship has been es-
tablished with the recipient. (See also Standard 2.04, Bases 
for Scientific and Professional Judgments.)

5.05 Testimonials
Psychologists do not solicit testimonials from current 

therapy clients/patients or other persons who because of their 
particular circumstances are vulnerable to undue influence.

5.06 In-Person Solicitation
Psychologists do not engage, directly or through 

agents, in uninvited in-person solicitation of business from 
actual or potential therapy clients/patients or other persons 
who because of their particular circumstances are vulner-
able to undue influence. However, this prohibition does not 
preclude (1) attempting to implement appropriate collateral 
contacts for the purpose of benefiting an already engaged 
therapy client/patient or (2) providing disaster or commu-
nity outreach services.

6. Record Keeping and Fees
6.01 Documentation of Professional and Scientific 

Work and Maintenance of Records
Psychologists create, and to the extent the records are 

under their control, maintain, disseminate, store, retain, and 
dispose of records and data relating to their professional and 
scientific work in order to (1) facilitate provision of services 
later by them or by other professionals, (2) allow for repli-
cation of research design and analyses, (3) meet institutional 
requirements, (4) ensure accuracy of billing and payments, 
and (5) ensure compliance with law. (See also Standard 4.01, 
Maintaining Confidentiality.)

6.02 Maintenance, Dissemination, and Disposal 
of Confidential Records of Professional and 
Scientific Work
(a) Psychologists maintain confidentiality in creat-

ing, storing, accessing, transferring, and disposing of records 
under their control, whether these are written, automated, or 
in any other medium. (See also Standards 4.01, Maintaining 
Confidentiality, and 6.01, Documentation of Professional and 
Scientific Work and Maintenance of Records.)

(b) If confidential information concerning recipients 
of psychological services is entered into databases or systems 
of records available to persons whose access has not been con-
sented to by the recipient, psychologists use coding or other 
techniques to avoid the inclusion of personal identifiers.

ents of their services that they obtained during the course of 
their work, unless (1) they take reasonable steps to disguise 
the person or organization, (2) the person or organization has 
consented in writing, or (3) there is legal authorization for do-
ing so.

5. Advertising and Other Public Statements
5.01 Avoidance of False or Deceptive Statements

(a) Public statements include but are not limited to 
paid or unpaid advertising, product endorsements, grant ap-
plications, licensing applications, other credentialing applica-
tions, brochures, printed matter, directory listings, personal 
resumes or curricula vitae, or comments for use in media 
such as print or electronic transmission, statements in legal 
proceedings, lectures and public oral presentations, and pub-
lished materials. Psychologists do not knowingly make public 
statements that are false, deceptive, or fraudulent concerning 
their research, practice, or other work activities or those of 
persons or organizations with which they are affiliated.

(b) Psychologists do not make false, deceptive, or 
fraudulent statements concerning (1) their training, experi-
ence, or competence; (2) their academic degrees; (3) their 
credentials; (4) their institutional or association affiliations; 
(5) their services; (6) the scientific or clinical basis for, or re-
sults or degree of success of, their services; (7) their fees; or 
(8) their publications or research findings.

(c) Psychologists claim degrees as credentials for their 
health services only if those degrees (1) were earned from a 
regionally accredited educational institution or (2) were the 
basis for psychology licensure by the state in which they prac-
tice.

5.02 Statements by Others
(a) Psychologists who engage others to create or place 

public statements that promote their professional practice, 
products, or activities retain professional responsibility for 
such statements. 

(b) Psychologists do not compensate employees of 
press, radio, television, or other communication media in 
return for publicity in a news item. (See also Standard 1.01, 
Misuse of Psychologists’ Work.)

(c) A paid advertisement relating to psychologists’ ac-
tivities must be identified or clearly recognizable as such.

5.03 Descriptions of Workshops and Non-Degree-
Granting Educational Programs
To the degree to which they exercise control, psychol-

ogists responsible for announcements, catalogs, brochures, 
or advertisements describing workshops, seminars, or other 
non-degree-granting educational programs ensure that they 
accurately describe the audience for which the program is 
intended, the educational objectives, the presenters, and the 
fees involved.
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er–employee relationship, the payment to each is based on 
the services provided (clinical, consultative, administrative, 
or other) and is not based on the referral itself. (See also Stan-
dard 3.09, Cooperation With Other Professionals.)

7.  Education and Training
7.01  Design of Education and Training Programs

Psychologists responsible for education and training 
programs take reasonable steps to ensure that the programs 
are designed to provide the appropriate knowledge and prop-
er experiences, and to meet the requirements for licensure, 
certification, or other goals for which claims are made by the 
program. (See also Standard 5.03, Descriptions of Workshops 
and Non-Degree-Granting Educational Programs.)

7.02  Descriptions of Education and Training 
Programs
Psychologists responsible for education and training 

programs take reasonable steps to ensure that there is a current 
and accurate description of the program content (including 
participation in required course- or program-related counsel-
ing, psychotherapy, experiential groups, consulting projects, 
or community service), training goals and objectives, stipends 
and benefits, and requirements that must be met for satisfac-
tory completion of the program. This information must be 
made readily available to all interested parties.

7.03 Accuracy in Teaching
(a) Psychologists take reasonable steps to ensure 

that course syllabi are accurate regarding the subject matter 
to be covered, bases for evaluating progress, and the nature 
of course experiences. This standard does not preclude an 
instructor from modifying course content or requirements 
when the instructor considers it pedagogically necessary or 
desirable, so long as students are made aware of these modifi-
cations in a manner that enables them to fulfill course require-
ments. (See also Standard 5.01, Avoidance of False or Decep-
tive Statements.)

(b) When engaged in teaching or training, psycholo-
gists present psychological information accurately. (See also 
Standard 2.03, Maintaining Competence.) 

7.04 Student Disclosure of Personal Information
Psychologists do not require students or supervisees 

to disclose personal information in course- or program-relat-
ed activities, either orally or in writing, regarding sexual histo-
ry, history of abuse and neglect, psychological treatment, and 
relationships with parents, peers, and spouses or significant 
others except if (1) the program or training facility has clearly 
identified this requirement in its admissions and program 
materials or (2) the information is necessary to evaluate or 
obtain assistance for students whose personal problems could 
reasonably be judged to be preventing them from performing 
their training- or professionally related activities in a compe-
tent manner or posing a threat to the students or others.

 (c) Psychologists make plans in advance to facilitate 
the appropriate transfer and to protect the confidentiality of 
records and data in the event of psychologists’ withdrawal from 
positions or practice. (See also Standards 3.12, Interruption of 
Psychological Services, and 10.09, Interruption of Therapy.)

6.03 Withholding Records for Nonpayment
Psychologists may not withhold records under their 

control that are requested and needed for a client’s/patient’s 
emergency treatment solely because payment has not been 
received.

6.04 Fees and Financial Arrangements
(a) As early as is feasible in a professional or scientific 

relationship, psychologists and recipients of psychological 
services reach an agreement specifying compensation and 
billing arrangements.

(b) Psychologists’ fee practices are consistent with 
law.

(c) Psychologists do not misrepresent their fees.
(d) If limitations to services can be anticipated because 

of limitations in financing, this is discussed with the recipient 
of services as early as is feasible. (See also Standards 10.09, In-
terruption of Therapy, and 10.10, Terminating Therapy.)

(e) If the recipient of services does not pay for services 
as agreed, and if psychologists intend to use collection agen-
cies or legal measures to collect the fees, psychologists first in-
form the person that such measures will be taken and provide 
that person an opportunity to make prompt payment. (See 
also Standards 4.05, Disclosures; 6.03, Withholding Records 
for Nonpayment; and 10.01, Informed Consent to Therapy.)

6.05 Barter With Clients/Patients
Barter is the acceptance of goods, services, or other 

nonmonetary remuneration from clients/patients in return 
for psychological services. Psychologists may barter only if 
(1) it is not clinically contraindicated, and (2) the resulting 
arrangement is not exploitative. (See also Standards 3.05, 
Multiple Relationships, and 6.04, Fees and Financial Arrange-
ments.)

6.06 Accuracy in Reports to Payors and  
Funding Sources
In their reports to payors for services or sources of 

research funding, psychologists take reasonable steps to en-
sure the accurate reporting of the nature of the service pro-
vided or research conducted, the fees, charges, or payments, 
and where applicable, the identity of the provider, the find-
ings, and the diagnosis. (See also Standards 4.01, Maintaining 
Confidentiality; 4.04, Minimizing Intrusions on Privacy; and 
4.05, Disclosures.)

6.07 Referrals and Fees
When psychologists pay, receive payment from, or di-

vide fees with another professional, other than in an employ-
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Dispensing With Informed Consent for Research; and 8.07, 
Deception in Research.)

(b) Psychologists conducting intervention research 
involving the use of experimental treatments clarify to par-
ticipants at the outset of the research (1) the experimental 
nature of the treatment; (2) the services that will or will not 
be available to the control group(s) if appropriate; (3) the 
means by which assignment to treatment and control groups 
will be made; (4) available treatment alternatives if an indi-
vidual does not wish to participate in the research or wishes to 
withdraw once a study has begun; and (5) compensation for 
or monetary costs of participating including, if appropriate, 
whether reimbursement from the participant or a third-par-
ty payor will be sought. (See also Standard 8.02a, Informed 
Consent to Research.)

8.03  Informed Consent for Recording Voices and 
Images in Research
Psychologists obtain informed consent from research 

participants prior to recording their voices or images for data 
collection unless (1) the research consists solely of natural-
istic observations in public places, and it is not anticipated 
that the recording will be used in a manner that could cause 
personal identification or harm, or (2) the research design in-
cludes deception, and consent for the use of the recording is 
obtained during debriefing. (See also Standard 8.07, Decep-
tion in Research.)

8.04  Client/Patient, Student, and Subordinate 
Research Participants
(a) When psychologists conduct research with cli-

ents/patients, students, or subordinates as participants, psy-
chologists take steps to protect the prospective participants 
from adverse consequences of declining or withdrawing from 
participation.

(b) When research participation is a course require-
ment or an opportunity for extra credit, the prospective par-
ticipant is given the choice of equitable alternative activities.

8.05 Dispensing With Informed Consent for 
Research
Psychologists may dispense with informed consent 

only (1) where research would not reasonably be assumed to 
create distress or harm and involves (a) the study of normal 
educational practices, curricula, or classroom management 
methods conducted in educational settings; (b) only anony-
mous questionnaires, naturalistic observations, or archival 
research for which disclosure of responses would not place 
participants at risk of criminal or civil liability or damage their 
financial standing, employability, or reputation, and confi-
dentiality is protected; or (c) the study of factors related to 
job or organization effectiveness conducted in organizational 
settings for which there is no risk to participants’ employabil-
ity, and confidentiality is protected or (2) where otherwise 
permitted by law or federal or institutional regulations.

7.05 Mandatory Individual or Group Therapy
(a) When individual or group therapy is a program or 

course requirement, psychologists responsible for that pro-
gram allow students in undergraduate and graduate programs 
the option of selecting such therapy from practitioners unaf-
filiated with the program. (See also Standard 7.02, Descrip-
tions of Education and Training Programs.)

(b) Faculty who are or are likely to be responsible 
for evaluating students’ academic performance do not them-
selves provide that therapy. (See also Standard 3.05, Multiple 
Relationships.)

7.06 Assessing Student and Supervisee 
Performance
(a) In academic and supervisory relationships, psy-

chologists establish a timely and specific process for provid-
ing feedback to students and supervisees. Information regard-
ing the process is provided to the student at the beginning of 
supervision.

(b) Psychologists evaluate students and supervisees 
on the basis of their actual performance on relevant and es-
tablished program requirements.

7.07 Sexual Relationships With Students and 
Supervisees
Psychologists do not engage in sexual relationships 

with students or supervisees who are in their department, 
agency, or training center or over whom psychologists have 
or are likely to have evaluative authority. (See also Standard 
3.05, Multiple Relationships.)

8. Research and Publication 
8.01 Institutional Approval

When institutional approval is required, psychologists 
provide accurate information about their research proposals 
and obtain approval prior to conducting the research. They 
conduct the research in accordance with the approved re-
search protocol. 

8.02 Informed Consent to Research
(a) When obtaining informed consent as required 

in Standard 3.10, Informed Consent, psychologists inform 
participants about (1) the purpose of the research, expected 
duration, and procedures; (2) their right to decline to par-
ticipate and to withdraw from the research once participation 
has begun; (3) the foreseeable consequences of declining or 
withdrawing; (4) reasonably foreseeable factors that may be 
expected to influence their willingness to participate such as 
potential risks, discomfort, or adverse effects; (5) any prospec-
tive research benefits; (6) limits of confidentiality; (7) incen-
tives for participation; and (8) whom to contact for questions 
about the research and research participants’ rights. They pro-
vide opportunity for the prospective participants to ask ques-
tions and receive answers. (See also Standards 8.03, Informed 
Consent for Recording Voices and Images in Research; 8.05, 
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to their role. (See also Standard 2.05, Delegation of Work to 
Others.)

(d) Psychologists make reasonable efforts to minimize 
the discomfort, infection, illness, and pain of animal subjects.

(e) Psychologists use a procedure subjecting animals 
to pain, stress, or privation only when an alternative proce-
dure is unavailable and the goal is justified by its prospective 
scientific, educational, or applied value.

(f) Psychologists perform surgical procedures under 
appropriate anesthesia and follow techniques to avoid infec-
tion and minimize pain during and after surgery.

(g) When it is appropriate that an animal’s life be 
terminated, psychologists proceed rapidly, with an effort to 
minimize pain and in accordance with accepted procedures.

8.10  Reporting Research Results
(a) Psychologists do not fabricate data. (See also Stan-

dard 5.01a, Avoidance of False or Deceptive Statements.)
(b) If psychologists discover significant errors in their 

published data, they take reasonable steps to correct such er-
rors in a correction, retraction, erratum, or other appropriate 
publication means.

8.11  Plagiarism
Psychologists do not present portions of another’s 

work or data as their own, even if the other work or data 
source is cited occasionally. 

8.12 Publication Credit
(a) Psychologists take responsibility and credit, in-

cluding authorship credit, only for work they have actually 
performed or to which they have substantially contributed. 
(See also Standard 8.12b, Publication Credit.)

(b) Principal authorship and other publication credits 
accurately reflect the relative scientific or professional contri-
butions of the individuals involved, regardless of their relative 
status. Mere possession of an institutional position, such as 
department chair, does not justify authorship credit. Minor 
contributions to the research or to the writing for publica-
tions are acknowledged appropriately, such as in footnotes or 
in an introductory statement.

(c) Except under exceptional circumstances, a student 
is listed as principal author on any multiple-authored article 
that is substantially based on the student’s doctoral disserta-
tion. Faculty advisors discuss publication credit with students 
as early as feasible and throughout the research and publica-
tion process as appropriate. (See also Standard 8.12b, Publi-
cation Credit.)

8.13  Duplicate Publication of Data
Psychologists do not publish, as original data, data 

that have been previously published. This does not preclude 
republishing data when they are accompanied by proper ac-
knowledgment.

8.06  Offering Inducements for Research 
Participation
(a) Psychologists make reasonable efforts to avoid 

offering excessive or inappropriate financial or other induce-
ments for research participation when such inducements are 
likely to coerce participation.

(b) When offering professional services as an induce-
ment for research participation, psychologists clarify the 
nature of the services, as well as the risks, obligations, and 
limitations. (See also Standard 6.05, Barter With Clients/Pa-
tients.)

8.07 Deception in Research
(a) Psychologists do not conduct a study involving 

deception unless they have determined that the use of decep-
tive techniques is justified by the study’s significant prospec-
tive scientific, educational, or applied value and that effective 
nondeceptive alternative procedures are not feasible.

(b) Psychologists do not deceive prospective par-
ticipants about research that is reasonably expected to cause 
physical pain or severe emotional distress.

(c) Psychologists explain any deception that is an in-
tegral feature of the design and conduct of an experiment to 
participants as early as is feasible, preferably at the conclusion 
of their participation, but no later than at the conclusion of 
the data collection, and permit participants to withdraw their 
data. (See also Standard 8.08, Debriefing.)

8.08 Debriefing
(a) Psychologists provide a prompt opportunity for 

participants to obtain appropriate information about the na-
ture, results, and conclusions of the research, and they take 
reasonable steps to correct any misconceptions that partici-
pants may have of which the psychologists are aware.

(b) If scientific or humane values justify delaying or 
withholding this information, psychologists take reasonable 
measures to reduce the risk of harm.

(c) When psychologists become aware that research 
procedures have harmed a participant, they take reasonable 
steps to minimize the harm.

8.09  Humane Care and Use of Animals  
in Research
(a) Psychologists acquire, care for, use, and dispose of 

animals in compliance with current federal, state, and local 
laws and regulations, and with professional standards.

(b) Psychologists trained in research methods and 
experienced in the care of laboratory animals supervise all 
procedures involving animals and are responsible for ensur-
ing appropriate consideration of their comfort, health, and 
humane treatment.

(c) Psychologists ensure that all individuals under 
their supervision who are using animals have received instruc-
tion in research methods and in the care, maintenance, and 
handling of the species being used, to the extent appropriate 
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(b) Psychologists use assessment instruments whose 
validity and reliability have been established for use with 
members of the population tested. When such validity or re-
liability has not been established, psychologists describe the 
strengths and limitations of test results and interpretation.

(c) Psychologists use assessment methods that are ap-
propriate to an individual’s language preference and compe-
tence, unless the use of an alternative language is relevant to 
the assessment issues.

9.03 Informed Consent in Assessments
(a) Psychologists obtain informed consent for as-

sessments, evaluations, or diagnostic services, as described 
in Standard 3.10, Informed Consent, except when (1) test-
ing is mandated by law or governmental regulations; (2) in-
formed consent is implied because testing is conducted as a 
routine educational, institutional, or organizational activity 
(e.g., when participants voluntarily agree to assessment when 
applying for a job); or (3) one purpose of the testing is to 
evaluate decisional capacity. Informed consent includes an 
explanation of the nature and purpose of the assessment, fees, 
involvement of third parties, and limits of confidentiality and 
sufficient opportunity for the client/patient to ask questions 
and receive answers.

(b) Psychologists inform persons with questionable 
capacity to consent or for whom testing is mandated by law 
or governmental regulations about the nature and purpose of 
the proposed assessment services, using language that is rea-
sonably understandable to the person being assessed. 

(c) Psychologists using the services of an interpreter 
obtain informed consent from the client/patient to use that 
interpreter, ensure that confidentiality of test results and test 
security are maintained, and include in their recommenda-
tions, reports, and diagnostic or evaluative statements, includ-
ing forensic testimony, discussion of any limitations on the 
data obtained. (See also Standards 2.05, Delegation of Work 
to Others; 4.01, Maintaining Confidentiality; 9.01, Bases for 
Assessments; 9.06, Interpreting Assessment Results; and 
9.07, Assessment by Unqualified Persons.)

9.04 Release of Test Data
(a) The term test data refers to raw and scaled scores, 

client/patient responses to test questions or stimuli, and psy-
chologists’ notes and recordings concerning client/patient 
statements and behavior during an examination. Those por-
tions of test materials that include client/patient responses 
are included in the definition of test data. Pursuant to a client/
patient release, psychologists provide test data to the client/
patient or other persons identified in the release. Psycholo-
gists may refrain from releasing test data to protect a client/
patient or others from substantial harm or misuse or misrep-
resentation of the data or the test, recognizing that in many 
instances release of confidential information under these 
circumstances is regulated by law. (See also Standard 9.11, 
Maintaining Test Security.)

8.14 Sharing Research Data for Verification
(a) After research results are published, psychologists 

do not withhold the data on which their conclusions are based 
from other competent professionals who seek to verify the 
substantive claims through reanalysis and who intend to use 
such data only for that purpose, provided that the confiden-
tiality of the participants can be protected and unless legal 
rights concerning proprietary data preclude their release. This 
does not preclude psychologists from requiring that such indi-
viduals or groups be responsible for costs associated with the 
provision of such information.

(b) Psychologists who request data from other psy-
chologists to verify the substantive claims through reanalysis 
may use shared data only for the declared purpose. Request-
ing psychologists obtain prior written agreement for all other 
uses of the data.

8.15 Reviewers
Psychologists who review material submitted for pre-

sentation, publication, grant, or research proposal review re-
spect the confidentiality of and the proprietary rights in such 
information of those who submitted it.

9.  Assessment
9.01 Bases for Assessments

(a) Psychologists base the opinions contained in their 
recommendations, reports, and diagnostic or evaluative state-
ments, including forensic testimony, on information and tech-
niques sufficient to substantiate their findings. (See also Stan-
dard 2.04, Bases for Scientific and Professional Judgments.)

(b) Except as noted in 9.01c, psychologists provide 
opinions of the psychological characteristics of individuals 
only after they have conducted an examination of the indi-
viduals adequate to support their statements or conclusions. 
When, despite reasonable efforts, such an examination is not 
practical, psychologists document the efforts they made and 
the result of those efforts, clarify the probable impact of their 
limited information on the reliability and validity of their 
opinions, and appropriately limit the nature and extent of 
their conclusions or recommendations. (See also Standards 
2.01, Boundaries of Competence, and 9.06, Interpreting As-
sessment Results.)

(c) When psychologists conduct a record review or 
provide consultation or supervision and an individual exami-
nation is not warranted or necessary for the opinion, psychol-
ogists explain this and the sources of information on which 
they based their conclusions and recommendations.

9.02 Use of Assessments
(a) Psychologists administer, adapt, score, interpret, or 

use assessment techniques, interviews, tests, or instruments 
in a manner and for purposes that are appropriate in light of 
the research on or evidence of the usefulness and proper ap-
plication of the techniques.
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automated or other outside services, psychologists take rea-
sonable steps to ensure that explanations of results are given 
to the individual or designated representative unless the na-
ture of the relationship precludes provision of an explanation 
of results (such as in some organizational consulting, preem-
ployment or security screenings, and forensic evaluations), 
and this fact has been clearly explained to the person being 
assessed in advance.

9.11  Maintaining Test Security
The term test materials refers to manuals, instruments, 

protocols, and test questions or stimuli and does not include 
test data as defined in Standard 9.04, Release of Test Data. 
Psychologists make reasonable efforts to maintain the integ-
rity and security of test materials and other assessment tech-
niques consistent with law and contractual obligations, and in 
a manner that permits adherence to this Ethics Code.

10. Therapy
10.01 Informed Consent to Therapy

(a) When obtaining informed consent to therapy as 
required in Standard 3.10, Informed Consent, psychologists 
inform clients/patients as early as is feasible in the therapeu-
tic relationship about the nature and anticipated course of 
therapy, fees, involvement of third parties, and limits of con-
fidentiality and provide sufficient opportunity for the client/
patient to ask questions and receive answers. (See also Stan-
dards 4.02, Discussing the Limits of Confidentiality, and 6.04, 
Fees and Financial Arrangements.)

(b) When obtaining informed consent for treatment 
for which generally recognized techniques and procedures 
have not been established, psychologists inform their cli-
ents/patients of the developing nature of the treatment, the 
potential risks involved, alternative treatments that may be 
available, and the voluntary nature of their participation. (See 
also Standards 2.01e, Boundaries of Competence, and 3.10, 
Informed Consent.)

(c) When the therapist is a trainee and the legal re-
sponsibility for the treatment provided resides with the su-
pervisor, the client/patient, as part of the informed consent 
procedure, is informed that the therapist is in training and is 
being supervised and is given the name of the supervisor. 

10.02 Therapy Involving Couples or Families
(a) When psychologists agree to provide services to 

several persons who have a relationship (such as spouses, sig-
nificant others, or parents and children), they take reasonable 
steps to clarify at the outset (1) which of the individuals are 
clients/patients and (2) the relationship the psychologist will 
have with each person. This clarification includes the psychol-
ogist’s role and the probable uses of the services provided or 
the information obtained. (See also Standard 4.02, Discuss-
ing the Limits of Confidentiality.)

(b) If it becomes apparent that psychologists may 
be called on to perform potentially conflicting roles (such 

(b) In the absence of a client/patient release, psychol-
ogists provide test data only as required by law or court order.

9.05 Test Construction
Psychologists who develop tests and other assessment 

techniques use appropriate psychometric procedures and 
current scientific or professional knowledge for test design, 
standardization, validation, reduction or elimination of bias, 
and recommendations for use. 

9.06 Interpreting Assessment Results
When interpreting assessment results, including au-

tomated interpretations, psychologists take into account the 
purpose of the assessment as well as the various test factors, 
test-taking abilities, and other characteristics of the person be-
ing assessed, such as situational, personal, linguistic, and cul-
tural differences, that might affect psychologists’ judgments 
or reduce the accuracy of their interpretations. They indicate 
any significant limitations of their interpretations. (See also 
Standards 2.01b and c, Boundaries of Competence, and 3.01, 
Unfair Discrimination.)

9.07 Assessment by Unqualified Persons
Psychologists do not promote the use of psychologi-

cal assessment techniques by unqualified persons, except 
when such use is conducted for training purposes with ap-
propriate supervision. (See also Standard 2.05, Delegation of 
Work to Others.) 

9.08 Obsolete Tests and Outdated Test Results
(a) Psychologists do not base their assessment or in-

tervention decisions or recommendations on data or test re-
sults that are outdated for the current purpose. 

(b) Psychologists do not base such decisions or rec-
ommendations on tests and measures that are obsolete and 
not useful for the current purpose.

9.09  Test Scoring and Interpretation Services
(a) Psychologists who offer assessment or scoring ser-

vices to other professionals accurately describe the purpose, 
norms, validity, reliability, and applications of the procedures 
and any special qualifications applicable to their use.

(b) Psychologists select scoring and interpretation 
services (including automated services) on the basis of evi-
dence of the validity of the program and procedures as well 
as on other appropriate considerations. (See also Standard 
2.01b and c, Boundaries of Competence.) 

(c) Psychologists retain responsibility for the appro-
priate application, interpretation, and use of assessment in-
struments, whether they score and interpret such tests them-
selves or use automated or other services.

9.10 Explaining Assessment Results
Regardless of whether the scoring and interpretation 

are done by psychologists, by employees or assistants, or by 
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ent’s/patient’s personal history; (5) the client’s/patient’s cur-
rent mental status; (6) the likelihood of adverse impact on 
the client/patient; and (7) any statements or actions made by 
the therapist during the course of therapy suggesting or in-
viting the possibility of a posttermination sexual or romantic 
relationship with the client/patient. (See also Standard 3.05, 
Multiple Relationships.)

10.09 Interruption of Therapy
When entering into employment or contractual rela-

tionships, psychologists make reasonable efforts to provide 
for orderly and appropriate resolution of responsibility for cli-
ent/patient care in the event that the employment or contrac-
tual relationship ends, with paramount consideration given 
to the welfare of the client/patient. (See also Standard 3.12, 
Interruption of Psychological Services.)

10.10 Terminating Therapy
(a) Psychologists terminate therapy when it becomes 

reasonably clear that the client/patient no longer needs the 
service, is not likely to benefit, or is being harmed by contin-
ued service.

(b) Psychologists may terminate therapy when threat-
ened or otherwise endangered by the client/patient or anoth-
er person with whom the client/patient has a relationship.

(c) Except where precluded by the actions of clients/
patients or third-party payors, prior to termination psycholo-
gists provide pretermination counseling and suggest alterna-
tive service providers as appropriate.

as family therapist and then witness for one party in divorce 
proceedings), psychologists take reasonable steps to clarify 
and modify, or withdraw from, roles appropriately. (See also 
Standard 3.05c, Multiple Relationships.)

10.03 Group Therapy
When psychologists provide services to several per-

sons in a group setting, they describe at the outset the roles 
and responsibilities of all parties and the limits of confiden-
tiality.

10.04 Providing Therapy to Those Served by Others
In deciding whether to offer or provide services to 

those already receiving mental health services elsewhere, psy-
chologists carefully consider the treatment issues and the po-
tential client’s/patient’s welfare. Psychologists discuss these 
issues with the client/patient or another legally authorized 
person on behalf of the client/patient in order to minimize 
the risk of confusion and conflict, consult with the other ser-
vice providers when appropriate, and proceed with caution 
and sensitivity to the therapeutic issues.

10.05 Sexual Intimacies With Current Therapy 
Clients/Patients
Psychologists do not engage in sexual intimacies with 

current therapy clients/patients.

10.06 Sexual Intimacies With Relatives or 
Significant Others of Current Therapy 
Clients/Patients
Psychologists do not engage in sexual intimacies with 

individuals they know to be close relatives, guardians, or sig-
nificant others of current clients/patients. Psychologists do 
not terminate therapy to circumvent this standard.

10.07 Therapy With Former Sexual Partners 
Psychologists do not accept as therapy clients/pa-

tients persons with whom they have engaged in sexual inti-
macies.

10.08 Sexual Intimacies With Former Therapy 
Clients/Patients
(a) Psychologists do not engage in sexual intimacies 

with former clients/patients for at least two years after cessa-
tion or termination of therapy. 

(b) Psychologists do not engage in sexual intimacies 
with former clients/patients even after a two-year interval ex-
cept in the most unusual circumstances. Psychologists who 
engage in such activity after the two years following cessation 
or termination of therapy and of having no sexual contact with 
the former client/patient bear the burden of demonstrating 
that there has been no exploitation, in light of all relevant fac-
tors, including (1) the amount of time that has passed since 
therapy terminated; (2) the nature, duration, and intensity of 
the therapy; (3) the circumstances of termination; (4) the cli-
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2010 AMENDMENTS TO THE 2002 “ETHICAL PRINCIPLES OF PSYCHOLOGISTS  
AND CODE OF CONDUCT”

The American Psychological Association’s Council of 
Representatives adopted the following amendments to the 
2002 “Ethical Principles of Psychologists and Code of Con-
duct” at its February 2010 meeting. Changes are indicated 
by underlining for additions and striking through for dele-
tions. A history of amending the Ethics Code is provided in 
the “Report of the Ethics Committee, 2009” in the July-Au-
gust 2010 issue of the American Psychologist (Vol. 65, No. 5).  
 
Original Language With Changes Marked 

Introduction and Applicability
If psychologists’ ethical responsibilities conflict with 

law, regulations, or other governing legal authority, psycholo-
gists make known their commitment to this Ethics Code and 
take steps to resolve the conflict in a responsible manner. If 
the conflict is unresolvable via such means, psychologists may 
adhere to the requirements of the law, regulations, or other 
governing authority in keeping with basic principles of hu-
man rights.

1.02  Conflicts Between Ethics and Law, 
Regulations, or Other Governing Legal 
Authority 
If psychologists’ ethical responsibilities conflict with 

law, regulations, or other governing legal authority, psychol-
ogists clarify the nature of the conflict, make known their 
commitment to the Ethics Code, and take reasonable steps 
to resolve the conflict consistent with the General Principles 
and Ethical Standards of the Ethics Code. If the conflict is un-
resolvable via such means, psychologists may adhere to the 
requirements of the law, regulations, or other governing legal 
authority. Under no circumstances may this standard be used 
to justify or defend violating human rights.

1.03 Conflicts Between Ethics and Organizational 
Demands
If the demands of an organization with which psy-

chologists are affiliated or for whom they are working are in 
conflict with this Ethics Code, psychologists clarify the nature 
of the conflict, make known their commitment to the Eth-
ics Code, and to the extent feasible, resolve the conflict in a 
way that permits adherence to the Ethics Code. take reason-
able steps to resolve the conflict consistent with the General 
Principles and Ethical Standards of the Ethics Code. Under no 
circumstances may this standard be used to justify or defend 
violating human rights.
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Guidelines for Child Custody Evaluations in Divorce

Proceedings 

Correspondence may be addressed to the Practice Directorate, American Psychological

Association, 750 First Street, NE, Washington, DC, 20002-4242. 

Introduction 

Decisions regarding child custody and other parenting arrangements occur within several

different legal contexts, including parental divorce, guardianship, neglect or abuse proceedings,

and termination of parental rights. The following guidelines were developed for psychologists

conducting child custody evaluation, specifically within the context of parental divorce. These

guidelines build upon the American Psychological Association's Ethical Principles of

Psychologists and Code of Conduct ( APA, 1992 ) and are aspirational in intent. As guidelines,

they are not intended to be either mandatory or exhaustive. The goal of the guidelines is to

promote proficiency in using psychological expertise in conducting child custody evaluations. 

Parental divorce requires a restructuring of parental rights and responsibilities in relation to

children. If the parents can agree to a restructuring arrangement, which they do in the

overwhelming proportion (90%) of divorce custody cases ( Melton, Petrila, Poythress, &

Slobogin, 1987 ), there is no dispute for the court to decide. However, if the parents are unable to

reach such an agreement, the court must help to determine the relative allocation of decision

making authority and physical contact each parent will have with the child. The courts typically

apply a "best interest of the child" standard in determining this restructuring of rights and

responsibilities. 

Psychologists provide an important service to children and the courts by providing competent,

objective, impartial information in assessing the best interests of the child; by demonstrating a

clear sense of direction and purpose in conducting a child custody evaluation; by performing

their roles ethically; and by clarifying to all involved the nature and scope of the evaluation. The

Ethics Committee of the American Psychological Association has noted that psychologists'

involvement in custody disputes has at times raised questions in regard to the misuse of

psychologists' influence, sometimes resulting in complaints against psychologists being brought

to the attention of the APA Ethics Committee ( APA Ethics Committee, 1985 ; Hall & Hare-

Mustin, 1983 ; Keith-Spiegel & Koocher, 1985 ; Mills, 1984 ) and raising questions in the legal

and forensic literature ( Grisso, 1986 ; Melton et al., 1987 ; Mnookin, 1975 ; Ochroch, 1982 ;

Okpaku, 1976 ; Weithorn, 1987 ). 
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Particular competencies and knowledge are required for child custody evaluations to provide

adequate and appropriate psychological services to the court. Child custody evaluation in the

context of parental divorce can be an extremely demanding task. For competing parents the

stakes are high as they participate in a process fraught with tension and anxiety. The stress on the

psychologist/evaluator can become great. Tension surrounding child custody evaluation can

become further heightened when there are accusations of child abuse, neglect, and/or family

violence. 

Psychology is in a position to make significant contributions to child custody decisions.

Psychological data and expertise, gained through a child custody evaluation, can provide an

additional source of information and an additional perspective not otherwise readily available to

the court on what appears to be in a child's best interest, and thus can increase the fairness of the

determination the court must make. 

Guidelines for Child Custody Evaluations in Divorce

Proceedings 

I. Orienting Guidelines: Purpose of a Child Custody Evaluation 

1. The primary purpose of the evaluation is to assess the best psychological interests

of the child. 

The primary consideration in a child custody evaluation is to assess the individual and

family factors that affect the best psychological interests of the child. More specific

questions may be raised by the court. 

2. The child's interests and well-being are paramount. 

In a child custody evaluation, the child's interests and well-being are paramount. Parents

competing for custody, as well as others, may have legitimate concerns, but the child's

best interests must prevail. 

3. The focus of the evaluation is on parenting capacity, the psychological and

developmental needs of the child, and the resulting fit. 

In considering psychological factors affecting the best interests of the child, the

psychologist focuses on the parenting capacity of the prospective custodians in

conjunction with the psychological and developmental needs of each involved child. This
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involves (a) an assessment of the adults' capacities for parenting, including whatever

knowledge, attributes, skills, and abilities, or lack thereof, are present; (b) an assessment

of the psychological functioning and developmental needs of each child and of the

wishes of each child where appropriate; and (c) an assessment of the functional ability of

each parent to meet these needs, including an evaluation of the interaction between each

adult and child. 

The values of the parents relevant to parenting, ability to plan for the child's future needs,

capacity to provide a stable and loving home, and any potential for inappropriate

behavior or misconduct that might negatively influence the child also are considered.

Psychopathology may be relevant to such an assessment, insofar as it has impact on the

child or the ability to parent, but it is not the primary focus. 

II. General Guidelines: Preparing for a Child Custody Evaluation 

4. The role of the psychologist is that of a professional expert who strives to

maintain an objective, impartial stance. 

The role of the psychologist is as a professional expert. The psychologist does not act as

a judge, who makes the ultimate decision applying the law to all relevant evidence.

Neither does the psychologist act as an advocating attorney, who strives to present his or

her client's best possible case. The psychologist, in a balanced, impartial manner, informs

and advises the court and the prospective custodians of the child of the relevant

psychological factors pertaining to the custody issue. The psychologist should be

impartial regardless of whether he or she is retained by the court or by a party to the

proceedings. If either the psychologist or the client cannot accept this neutral role, the

psychologist should consider withdrawing from the case. If not permitted to withdraw, in

such circumstances, the psychologist acknowledges past roles and other factors that

could affect impartiality. 

5. The psychologist gains specialized competence. 

A psychologist contemplating performing child custody evaluations is aware that

special competencies and knowledge are required for the undertaking of such

evaluations. Competence in performing psychological assessments of children,

adults, and families is necessary but not sufficient. Education, training,

experience, and/or supervision in the areas of child and family development, child

and family psychopathology, and the impact of divorce on children help to

prepare the psychologist to participate competently in child custody evaluations.

The psychologist also strives to become familiar with applicable legal standards

and procedures, including laws governing divorce and custody adjudications in

his or her state or jurisdiction. 
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The psychologist uses current knowledge of scientific and professional developments,

consistent with accepted clinical and scientific standards, in selecting data

collection methods and procedures. The Standards for Educational and

Psychological Testing ( APA, 1985 ) are adhered to in the use of psychological

tests and other assessment tools. 

In the course of conducting child custody evaluations, allegations of child abuse,

neglect, family violence, or other issues may occur that are not necessarily within

the scope of a particular evaluator's expertise. If this is so, the psychologist seeks

additional consultation, supervision, and/or specialized knowledge, training, or

experience in child abuse, neglect, and family violence to address these complex

issues. The psychologist is familiar with the laws of his or her state addressing

child abuse, neglect, and family violence and acts accordingly. 

6. The psychologist is aware of personal and societal biases and engages in

nondiscriminatory practice. 

The psychologist engaging in child custody evaluations is aware of how biases regarding

age, gender, race, ethnicity, national origin, religion, sexual orientation, disability,

language, culture, and socioeconomic status may interfere with an objective evaluation

and recommendations. The psychologist recognizes and strives to overcome any such

biases or withdraws from the evaluation. 

7. The psychologist avoids multiple relationships. 

Psychologists generally avoid conducting a child custody evaluation in a case in which

the psychologist served in a therapeutic role for the child or his or her immediate family

or has had other involvement that may compromise the psychologist's objectivity. This

should not, however, preclude the psychologist from testifying in the case as a fact

witness concerning treatment of the child. In addition, during the course of a child

custody evaluation, a psychologist does not accept any of the involved participants in the

evaluation as a therapy client. Therapeutic contact with the child or involved participants

following a child custody evaluation is undertaken with caution. 

A psychologist asked to testify regarding a therapy client who is involved in a child

custody case is aware of the limitations and possible biases inherent in such a role and

the possible impact on the ongoing therapeutic relationship. Although the court may

require the psychologist to testify as a fact witness regarding factual information he or

she became aware of in a professional relationship with a client, that psychologist should

generally decline the role of an expert witness who gives a professinal opinion regarding

custody and visitation issues (see Ethical Standard 7.03) unless so ordered by the court. 

III. Procedural Guidelines: Conducting a Child Custody Evaluation 
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8. The scope of the evaluation is determined by the evaluator, based on the nature of

the referral question. 

The scope of the custody-related evaluation is determined by the nature of the question or

issue raised by the referring person or the court, or is inherent in the situation. Although

comprehensive child custody evaluations generally require an evaluation of all parents or

guardians and children, as well as observations of interactions between them, the scope

of the assessment in a particular case may be limited to evaluating the parental capacity

of one parent without attempting to compare the parents or to make recommendations.

Likewise, the scope may be limited to evaluating the child. Or a psychologist may be

asked to critique the assumptions and methodology of the assessment of another mental

health professional. A psychologist also might serve as an expert witness in the area of

child development, providing expertise to the court without relating it specifically to the

parties involved in a case. 

9. The psychologist obtains informed consent from all adult participants and, as

appropriate, informs child participants. 

In undertaking child custody evaluations, the psychologist ensures that each adult

participant is aware of (a) the purpose, nature, and method of the evaluation; (b) who has

requested the psychologist's services; and (c) who will be paying the fees. The

psychologist informs adult participants about the nature of the assessment instruments

and techniques and informs those participants about the possible disposition of the data

collected. The psychologist provides this information, as appropriate, to children, to the

extent that they are able to understand. 

10. The psychologist informs participants about the limits of confidentiality and the

disclosure of information. 

A psychologist conducting a child custody evaluation ensures that the participants,

including children to the extent feasible, are aware of the limits of confidentiality

characterizing the professional relationship with the psychologist. The psychologist

informs participants that in consenting to the evaluation, they are consenting to disclosure

of the evaluation's findings in the context of the forthcoming litigation and in any other

proceedings deemed necessary by the courts. A psychologist obtains a waiver of

confidentiality from all adult participants or from their authorized legal representatives. 

11. The psychologist uses multiple methods of data gathering. 

The psychologist strives to use the most appropriate methods available for addressing the

questions raised in a specific child custody evaluation and generally uses multiple

methods of data gathering, including, but not limited to, clinical interviews, observation,

and/or psychological assessments. Important facts and opinions are documented from at

least two sources whenever their reliability is questionable. The psychologist, for

example, may review potentially relevant reports (e.g., from schools, health care

providers, child care providers, agencies, and institutions). Psychologists may also
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interview extended family, friends, and other individuals on occasions when the

information is likely to be useful. If information is gathered from third parties that is

significant and may be used as a basis for conclusions, psychologists corroborate it by at

least one other source wherever possible and appropriate and document this in the report. 

12. The psychologist neither overinterprets nor inappropriately interprets clinical

or assessment data. 

The psychologist refrains from drawing conclusions not adequately supported by the

data. The psychologist interprets any data from interviews or tests, as well as any

questions of data reliability and validity, cautiously and conservatively, seeking

convergent validity. The psychologist strives to acknowledge to the court any limitations

in methods or data used. 

13. The psychologist does not give any opinion regarding the psychological

functioning of any individual who has not been personally evaluated. 

This guideline, however, does not preclude the psychologist from reporting what an

evaluated individual (such as the parent or child) has stated or from addressing

theoretical issues or hypothetical questions, so long as the limited basis of the

information is noted. 

14. Recommendations, if any, are based on what is in the best psychological interests

of the child. 

Although the profession has not reached consensus about whether psychologists ought to

make recommendations about the final custody determination to the courts, psychologists

are obligated to be aware of the arguments on both sides of this issue and to be able to

explain the logic of their position concerning their own practice. 

If the psychologist does choose to make custody recommendations, these

recommendations should be derived from sound psychological data and must be based on

the best interests of the child in the particular case. Recommendations are based on

articulated assumptions, data, interpretations, and inferences based upon established

professional and scientific standards. Psychologists guard against relying on their own

biases or unsupported beliefs in rendering opinions in particular cases. 

15. The psychologist clarifies financial arrangements. 

Financial arrangements are clarified and agreed upon prior to commencing a child

custody evaluation. When billing for a child custody evaluation, the psychologist does

not misrepresent his or her services for reimbursement purposes. 

16. The psychologist maintains written records. 

All records obtained in the process of conducting a child custody evaluation are properly

maintained and filed in accord with the APA Record Keeping Guidelines ( APA, 1993 )

and relevant statutory guidelines. 
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All raw data and interview information are recorded with an eye toward their possible

review by other psychologists or the court, where legally permitted. Upon request,

appropriate reports are made available to the court. 
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 2 
 3 
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 12 
Preamble  13 
 14 
Terminology  15 
 16 
Canon 1. A judge shall uphold the integrity and independence of the judiciary.  17 
 18 
Canon 2. A judge shall avoid impropriety and the appearance of impropriety in  19 
all of the judge’s activities.  20 
 21 
Canon 3. A judge shall perform the duties of judicial office impartially, competently, 22 
and diligently.  23 
 24 
Canon 4. A judge shall so conduct the judge’s quasi-judicial and extrajudicial  25 
activities as to minimize the risk of conflict with judicial obligations.  26 
 27 
Canon 5. A judge or candidate for judicial office shall not engage in political or 28 
campaign activity that is inconsistent with the independence, integrity, or impartiality 29 
of the judiciary.  30 
 31 
Canon 6. Compliance with the code of judicial ethics.  32 
  33 
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PREFACE 1 
 2 
Formal standards of judicial conduct have existed for more than 50 years.  The original 3 
Canons of Judicial Ethics promulgated by the American Bar Association were modified 4 
and adopted in 1949 for application in California by the Conference of California Judges 5 
(now the California Judges Association).  6 
 7 
In 1969, the American Bar Association determined that current needs and problems 8 
warranted revision of the canons.  In the revision process, a special American Bar 9 
Association committee, headed by former California Chief Justice Roger Traynor, sought 10 
and considered the views of the bench and bar and other interested persons.  The 11 
American Bar Association Code of Judicial Conduct was adopted by the House of 12 
Delegates of the American Bar Association August 16, 1972.  13 
 14 
Effective January 5, 1975, the California Judges Association adopted a new California 15 
Code of Judicial Conduct adapted from the American Bar Association 1972 Model Code. 16 
The California code was recast in gender-neutral form in 1986. 17 
 18 
In 1990, the American Bar Association Model Code was further revised after a lengthy 19 
study.  The California Judges Association again reviewed the model code and adopted a 20 
revised California Code of Judicial Conduct on October 5, 1992.  21 
 22 
Proposition 190 (amending Cal. Const., art. VI, § 18(m), effective March 1, 1995) created 23 
a new constitutional provision that states, “The Supreme Court shall make rules for the 24 
conduct of judges, both on and off the bench, and for judicial candidates in the conduct of 25 
their campaigns.  These rules shall be referred to as the Code of Judicial Ethics.”   26 
 27 
The Supreme Court formally adopted the 1992 Code of Judicial Conduct in March 1995, 28 
as a transitional measure pending further review.  29 
 30 
The Supreme Court formally adopted the Code of Judicial Ethics effective January 15, 31 
1996.  32 
 33 
The Supreme Court has formally adopted amendments to the Code of Judicial Ethics on 34 
several occasions.  The Advisory Committee Commentary is published by the Supreme 35 
Court Advisory Committee on the Code of Judicial Ethics. 36 
  37 
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PREAMBLE 1 
 2 
Our legal system is based on the principle that an independent, fair, and competent 3 
judiciary will interpret and apply the laws that govern us.  The role of the judiciary is 4 
central to American concepts of justice and the rule of law.  Intrinsic to this code are the 5 
precepts that judges, individually and collectively, must respect and honor the judicial 6 
office as a public trust and strive to enhance and maintain confidence in our legal system.  7 
The judge is an arbiter of facts and law for the resolution of disputes and a highly visible 8 
member of government under the rule of law.  9 
 10 
The Code of Judicial Ethics (“code”) establishes standards for ethical conduct of judges 11 
on and off the bench and for candidates for judicial office.*  The code consists of broad 12 
declarations called canons, with subparts, and a terminology section.  Following each 13 
canon is a commentary section prepared by the Supreme Court Advisory Committee on 14 
the Code of Judicial Ethics.  The commentary, by explanation and example, provides 15 
guidance as to the purpose and meaning of the canons.  The commentary does not 16 
constitute additional rules and should not be so construed.  All members of the judiciary 17 
must comply with the code.  Compliance is required to preserve the integrity* of the 18 
bench and to ensure the confidence of the public.  19 
 20 
The canons should be read together as a whole, and each provision should be construed in 21 
context and consistent with every other provision.  They are to be applied in conformance 22 
with constitutional requirements, statutes, other court rules, and decisional law.  Nothing 23 
in the code shall either impair the essential independence* of judges in making judicial 24 
decisions or provide a separate basis for civil liability or criminal prosecution.  25 
 26 
The code governs the conduct of judges and candidates for judicial office* and is binding 27 
upon them.  Whether disciplinary action is appropriate, and the degree of discipline to be 28 
imposed, requires a reasoned application of the text and consideration of such factors as 29 
the seriousness of the transgression, whether there is a pattern of improper activity, and 30 
the effect of the improper activity on others or on the judicial system. 31 
  32 
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TERMINOLOGY 1 
 2 
Terms explained below are noted with an asterisk (*) in the canons where they appear.  In 3 
addition, the canons in which terms appear are cited after the explanation of each term 4 
below.  5 
 6 
 “Candidate for judicial office” is a person seeking election to or retention of judicial 7 
office.  A person becomes a candidate for judicial office as soon as he or she makes a 8 
public announcement of candidacy, declares or files as a candidate with the election 9 
authority, or authorizes solicitation or acceptance of contributions or support.  See 10 
Preamble and Canons 3E(2)(b)(i), 3E(3)(a), 5, 5A, 5A (Commentary), 5B(1), 5B(2), 11 
5B(3), 5B (Commentary), 5C, 5D, and 6E.  12 
 13 
 “Fiduciary” includes such relationships as executor, administrator, trustee, and guardian.  14 
See Canons 3E(5)(d), 4E(1), 4E(2), 4E(3), 4E (Commentary), 6B, and 6F (Commentary).  15 
 16 
“Gift” denotes anything of value to the extent that consideration of equal or greater value 17 
is not received and includes a rebate or discount in the price of anything of value unless 18 
the rebate or discount is made in the regular course of business to members of the public 19 
without regard to official status.  See Canons 4D(5), 4D(5) (Commentary), 4D(6), 20 
4D(6)(a), 4D(6)(b), 4D(6)(b) (Commentary), 4D(6)(d), 4D(6)(f), 4H (Commentary), 5A 21 
(Commentary), 6D(2)(c), and 6D(7). 22 
 23 
“Impartial,” “impartiality,” and “impartially” mean absence of bias or prejudice in favor 24 
of, or against, particular parties or classes of parties, as well as maintenance of an open 25 
mind in considering issues that may come before a judge.  See Canons 1, 1 26 
(Commentary), 2A, 2A (Commentary), 2B (Commentary), 2C (Commentary), 3, 3B(9) 27 
(Commentary), 3B(10) (Commentary), 3B(12), 3B(12) (Commentary), 3C(1), 3C(5), 28 
3E(4)(b), 3E(4)(c), 4A(1), 4A (Commentary), 4C(3)(b) (Commentary), 4C(3)(c) 29 
(Commentary), 4D(1) (Commentary), 4D(6)(a) (Commentary), 4D(6)(b) (Commentary), 30 
4D(6)(g) (Commentary), 4H (Commentary), 5, 5A, 5A (Commentary), 5B 31 
(Commentary), 6D(2)(a), and 6D(3)(vii). 32 
 33 
“Impending proceeding” is a proceeding or matter that is imminent or expected to occur 34 
in the near future.  The words “proceeding” and “matter” are used interchangeably, and 35 
are intended to have the same meaning.  See Canons 3B(7), 3B(7)(a), 3B(9), 3B(9) 36 
(Commentary), 4H (Commentary), and 6D(6).  “Pending proceeding” is defined below. 37 
 38 
“Impropriety” includes conduct that violates the law, court rules, or provisions of 39 
this code, and conduct that undermines a judge’s independence, integrity, or 40 
impartiality.  See Canons 2, 2A (Commentary), 2B (Commentary), 2C 41 
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(Commentary), 3B(9) (Commentary), 4D(1)(b) (Commentary), 4D(6)(g) 1 
(Commentary), 4H, 5, and 5A (Commentary). 2 
 3 
“Independence” means a judge’s freedom from influence or controls other than 4 
those established by law.  See Preamble, Canons 1, 1 (Commentary), 4C(2) 5 
(Commentary), 4D(6)(a) (Commentary), 4D(6)(g) (Commentary), 4H(3) 6 
(Commentary), 5, 5A (Commentary), 5B (Commentary), and 6D(1). 7 
 8 
“Integrity” means probity, fairness, honesty, uprightness, and soundness of 9 
character.  See Preamble, Canons 1, 1 (Commentary), 2A, 2A (Commentary), 2B 10 
(Commentary), 2C (Commentary), 3B(9) (Commentary), 3C(1), 3C(5), 4D(6)(a) 11 
(Commentary), 4D(6)(b) (Commentary), 4D(6)(g) (Commentary), 4H 12 
(Commentary), 5, 5A (Commentary), 5B (Commentary), and 6D(1). 13 
 14 
“Knowingly,” “knowledge,” “known,” and “knows” mean actual knowledge of the 15 
fact in question.  A person’s knowledge may be inferred from circumstances.  See 16 
Canons 2B(2)(b), 2B(2)(e), 2C (Commentary), 3B(2) (Commentary), 3B(7)(a), 17 
3B(7)(a) (Commentary), 3D(2), 3D(5), 3E(5)(f), 5B(1)(b), 6D(3)(a)(i), 6D(3)(a) 18 
(Commentary), 6D(4) (Commentary), and 6D(5)(a). 19 
 20 
“Law” denotes court rules as well as statutes, constitutional provisions, and 21 
decisional law.  See Canons 1 (Commentary), 2A, 2C (Commentary), 3A, 3B(2), 22 
3B(7), 3B(7)(c), 3B(8), 3B(8) (Commentary), 3B(12) (Commentary), 3E(1), 23 
4C(3)(c) (Commentary), 4F, and 4H.  24 
 25 
“Law, the legal system, or the administration of justice.”  When a judge engages in 26 
an activity that relates to the law, the legal system, or the administration of justice, 27 
the judge should also consider factors such as whether the activity upholds the 28 
integrity, impartiality, and independence of the judiciary (Canons 1 and 2A), 29 
whether it impairs public confidence in the judiciary (Canon 2), whether the judge 30 
is allowing the activity to take precedence over judicial duties (Canon 3A), and 31 
whether engaging in the activity would cause the judge to be disqualified (Canon 32 
4A(4)).  See Canons 4B (Commentary), 4C(1), 4C(1) (Commentary), 4C(2), 4C(2) 33 
(Commentary), 4C(3)(a), 4C(3)(b) (Commentary), 4C(3)(d)(ii), 4C(3)(d) 34 
(Commentary), 4D(6)(d), 4D(6)(e), 5A (Commentary), 5D, and 5D 35 
(Commentary). 36 
 37 
“Member of the judge’s family” denotes a spouse, registered domestic partner, 38 
child, grandchild, parent, grandparent, or other relative or person with whom the 39 
judge maintains a close familial relationship.  See Canons 2B(3)(c), 2B 40 
(Commentary), 4C(3)(d)(i), 4D(1) (Commentary), 4D(2), 4D(5) (Commentary), 41 
4E(1), and 4G (Commentary).  42 
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“Member of the judge’s family residing in the judge’s household” denotes a 1 
spouse or registered domestic partner and those persons who reside in the judge’s 2 
household and who are relatives of the judge including relatives by marriage, or 3 
persons with whom the judge maintains a close familial relationship.  See Canons 4 
4D(5), 4D(5) (Commentary), 4D(6), 4D(6)(b) (Commentary), 4D(6)(f) and 5 
6D(2)(c).  6 
 7 
“Nonprofit youth organization” is any nonprofit corporation or association, not 8 
organized for the private gain of any person, whose purposes are irrevocably 9 
dedicated to benefiting and serving the interests of minors and that maintains its 10 
nonprofit status in accordance with applicable state and federal tax laws.  See 11 
Canons 2C, 2C (Commentary), and 6D(5)(b).  12 
 13 
“Nonpublic information” denotes information that, by law, is not available to the 14 
public.  Nonpublic information may include, but is not limited to, information that 15 
is sealed by statute or court order, impounded, or communicated in camera, and 16 
information offered in grand jury proceedings, presentencing reports, dependency 17 
cases, or psychiatric reports.  See Canons 3B(11) and 6D(8)(a).  18 
 19 
“Pending proceeding” is a proceeding or matter that has commenced.  A 20 
proceeding continues to be pending through any period during which an appeal 21 
may be filed and any appellate process until final disposition.  The words 22 
“proceeding” and “matter” are used interchangeably, and are intended to have the 23 
same meaning.  See Canons 2A (Commentary), 2B(3)(a), 3B(7), 3B(9), 3B(9) 24 
(Commentary), 3E(5)(a), 4H (Commentary), and 6D(6).  “Impending proceeding” 25 
is defined above. 26 
 27 
“Political organization” denotes a political party, political action committee, or 28 
other group, the principal purpose of which is to further the election or 29 
appointment of candidates to nonjudicial office.  See Canon 5A. 30 
 31 
“Registered domestic partner” denotes a person who has registered for domestic 32 
partnership pursuant to state law or who is recognized as a domestic partner 33 
pursuant to Family Code section 299.2. See Canons 3E(5)(d), 3E(5)(e), 3E(5)(i), 34 
4D(6)(d), 4D(6)(f), 4D(6)(j), 4H(2), 5A (Commentary), 6D(3)(a)(v), and 35 
6D(3)(a)(vi). 36 
 37 
“Require.”  Any canon prescribing that a judge “require” certain conduct of others 38 
means that a judge is to exercise reasonable direction and control over the conduct 39 
of those persons subject to the judge's direction and control.  See Canons 3B(3), 40 
3B(4), 3B(6), 3B(8) (Commentary), 3B(9), 3C(3), 6D(1), 6D(2)(a), and 6D(6). 41 
 42 
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“Service organization” includes any organization commonly referred to as a 1 
“fraternal organization.”  See Canons 3E(5)(d), 4C(2) (Commentary), 4C(3)(b), 2 
4C(3)(b) (Commentary), 4C(3)(d) (Commentary), 4D(6)(j), and 6D(2)(b). 3 
“Subordinate judicial officer.”  A subordinate judicial officer is, for the purposes 4 
of this code, a person appointed pursuant to article VI, section 22 of the California 5 
Constitution, including, but not limited to, a commissioner, referee, and hearing 6 
officer.  See Canons 3D(3), 4G (Commentary), and 6A.  7 
 8 
“Temporary Judge.”  A temporary judge is an active or inactive member of the bar 9 
who, pursuant to article VI, section 21 of the California Constitution, serves or 10 
expects to serve as a judge once, sporadically, or regularly on a part-time basis 11 
under a separate court appointment for each period of service or for each case 12 
heard.  See Canons 3E(5)(h), 4C(3)(d)(i), 4C(3)(d) (Commentary), 6A, and 6D. 13 
 14 
“Third degree of relationship” includes the following persons: great-grandparent, 15 
grandparent, parent, uncle, aunt, brother, sister, child, grandchild, great-16 
grandchild, nephew, and niece.  See Canons 3E(5)(e), 3E(5)(i), and 6D(3)(a)(v). 17 
  18 
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CANON 1 1 
 2 

        A JUDGE SHALL UPHOLD THE INTEGRITY* AND 3 
INDEPENDENCE* OF THE JUDICIARY 4 

 5 
An independent, impartial,* and honorable judiciary is indispensable to justice in 6 
our society.  A judge should participate in establishing, maintaining, and enforcing 7 
high standards of conduct, and shall personally observe those standards so that the 8 
integrity* and independence* of the judiciary will be preserved.  The provisions of 9 
this code are to be construed and applied to further that objective.  A judicial 10 
decision or administrative act later determined to be incorrect legally is not itself a 11 
violation of this code.  12 
 13 
ADVISORY COMMITTEE COMMENTARY  14 

Deference to the judgments and rulings of courts depends upon public 15 
confidence in the integrity* and independence* of judges.  The integrity* and 16 
independence* of judges depend in turn upon their acting without fear or favor.  17 
Although judges should be independent, they must comply with the law* and the 18 
provisions of this code.  Public confidence in the impartiality* of the judiciary is 19 
maintained by the adherence of each judge to this responsibility.  Conversely, 20 
violations of this code diminish public confidence in the judiciary and thereby do 21 
injury to the system of government under law.  22 

The basic function of an independent, impartial,* and honorable judiciary 23 
is to maintain the utmost integrity* in decision making, and this code should be 24 
read and interpreted with that function in mind.   25 
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CANON 2 1 
 2 

        A JUDGE SHALL AVOID IMPROPRIETY* AND THE 3 
APPEARANCE OF IMPROPRIETY* IN ALL OF THE 4 

JUDGE’S ACTIVITIES 5 
 6 

A.  Promoting Public Confidence 7 
 8 
A judge shall respect and comply with the law* and shall act at all times in a 9 
manner that promotes public confidence in the integrity* and impartiality* of the 10 
judiciary.  A judge shall not make statements, whether public or nonpublic, that 11 
commit the judge with respect to cases, controversies, or issues that are likely to 12 
come before the courts or that are inconsistent with the impartial performance of 13 
the adjudicative duties of judicial office.   14 

 15 
ADVISORY COMMITTEE COMMENTARY  16 

Public confidence in the judiciary is eroded by irresponsible or improper 17 
conduct by judges.  18 

A judge must avoid all impropriety* and appearance of impropriety.* A 19 
judge must expect to be the subject of constant public scrutiny.  A judge must 20 
therefore accept restrictions on the judge's conduct that might be viewed as 21 
burdensome by other members of the community and should do so freely and 22 
willingly.  23 

The prohibition against behaving with impropriety* or the appearance of 24 
impropriety* applies to both the professional and personal conduct of a judge.  25 

The test for the appearance of impropriety* is whether a person aware of 26 
the facts might reasonably entertain a doubt that the judge would be able to act 27 
with integrity,* impartiality,* and competence.  28 

As to membership in organizations that practice invidious discrimination, 29 
see also Commentary under Canon 2C.  30 

As to judges making statements that commit the judge with respect to cases, 31 
controversies, or issues that are likely to come before the courts, see also Canon 32 
3B(9) and its commentary concerning comments about pending proceedings,* 33 
Canon 3E(3)(a) concerning disqualification of judges who make statements that 34 
commit the judge to a particular result, and Canon 5B(1)(a) concerning 35 
statements made during an election campaign that commit the candidate to a 36 
particular result.  In addition, Code of Civil Procedure section 170.2, subdivision 37 
(b), provides that, with certain exceptions, a judge is not disqualified on the 38 
ground that the judge has, in any capacity, expressed a view on a legal or factual 39 
issue presented in the proceeding before the judge. 40 
 41 
 42 
 43 
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 1 
 2 
B.  Use of the Prestige of Judicial Office  3 
 4 
(1) A judge shall not allow family, social, political, or other relationships to 5 
influence the judge’s judicial conduct or judgment, nor shall a judge convey or 6 
permit others to convey the impression that any individual is in a special position 7 
to influence the judge.  8 
 9 
(2) A judge shall not lend the prestige of judicial office or use the judicial title in 10 
any manner, including any oral or written communication, to advance the 11 
pecuniary or personal interests of the judge or others.  This canon does not 12 
prohibit the following:  13 
 14 
(a) A judge may testify as a character witness, provided the judge does so only 15 
when subpoenaed.  16 
 17 
(b) A judge may, without a subpoena, provide the Commission on Judicial 18 
Performance with a written communication containing (i) factual information 19 
regarding a matter pending before the commission, or (ii) information related to 20 
the character of a judge who has a matter pending before the commission, 21 
provided that any such factual or character information is based on personal 22 
knowledge.* In commission proceedings, a judge shall provide information 23 
responsive to a subpoena or when officially requested to do so by the commission.  24 
 25 
(c) A judge may provide factual information in State Bar disciplinary proceedings 26 
and shall provide information responsive to a subpoena or when officially 27 
requested to do so by the State Bar.  28 
 29 
(d) A judge may respond to judicial selection inquiries, provide recommendations 30 
(including a general character reference, relating to the evaluation of persons being 31 
considered for a judgeship), and otherwise participate in the process of judicial 32 
selection.  33 
 34 
(e) A judge may serve as a reference or provide a letter of recommendation only if 35 
based on the judge’s personal knowledge* of the individual.  These written 36 
communications may include the judge’s title and may be written on stationery 37 
that uses the judicial title. 38 
 39 
(3) Except as permitted in subdivision (c) or otherwise authorized by law* or these 40 
canons: 41 
 42 
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(a) A judge shall not advance the pecuniary or personal interests of the judge or 1 
others by initiating communications with a sentencing judge or a representative of 2 
a probation department about a proceeding pending* before the sentencing judge, 3 
but may provide information in response to an official request.  “Sentencing 4 
judge” includes a judge who makes a disposition pursuant to Welfare and 5 
Institutions Code section 725. 6 
 7 
(b) A judge, other than the judge who presided over the trial of or sentenced the 8 
person seeking parole, pardon, or commutation of sentence, shall not initiate 9 
communications with the Board of Parole Hearings regarding parole, or the Office 10 
of the Governor regarding parole, pardon, or commutation of sentence, but may 11 
provide these entities with information for the record in response to an official 12 
request.  13 
 14 
(c) A judge may initiate communications concerning a member of the judge’s 15 
family* with a representative of a probation department regarding sentencing, the 16 
Board of Parole Hearings regarding parole, or the Office of the Governor 17 
regarding parole, pardon, or commutation of sentence, provided the judge is not 18 
identified as a judge in the communication. 19 
 20 
ADVISORY COMMITTEE COMMENTARY 21 
 A strong judicial branch, based on the prestige that comes from effective 22 
and ethical performance, is essential to a system of government in which the 23 
judiciary functions independently of the executive and legislative branches.  24 
Judges should distinguish between proper and improper use of the prestige of 25 
office in all of their activities. 26 
 As to those communications that are permitted under this canon, a judge 27 
must keep in mind the general obligations to maintain high standards of conduct, 28 
as set forth in Canon 1, and to avoid any impropriety* or the appearance of 29 
impropriety* as set forth in Canon 2.  A judge must also be mindful of Canon 2A, 30 
which requires a judge to act at all times in a manner that promotes public 31 
confidence in the integrity* and impartiality* of the courts.  32 
 A judge must avoid lending the prestige of judicial office for the 33 
advancement of the private interests of the judge or others.  For example, a judge 34 
must not use the judicial position to gain advantage in a civil suit involving a 35 
member of the judge’s family;* or use his or her position to gain deferential 36 
treatment when stopped by a police officer for a traffic offense. 37 
 As to the use of a judge’s title to identify a judge’s role in the presentation 38 
and creation of legal education programs and materials, see Commentary to 39 
Canon 4B.  In contracts for publication of a judge’s writings, a judge should 40 
retain control over the advertising, to the extent feasible, to avoid exploitation of 41 
the judge’s office.  As to the acceptance of awards, see Canon 4D(6). 42 
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 This canon does not afford judges a privilege against testifying in response 1 
to any official summons. 2 
 See also Canons 3D(1) and 3D(2) concerning a judge’s obligation to take 3 
appropriate corrective action regarding other judges who violate any provision of 4 
the Code of Judicial Ethics and attorneys who violate any provision of the Rules of 5 
Professional Conduct. 6 
 Except as set forth in Canon 2B(3)(a), this canon does not preclude 7 
consultations among judges.  Additional limitations on such consultations among 8 
judges are set forth in Canon 3B(7)(a). 9 
C.  Membership in Organizations 10 
 11 
A judge shall not hold membership in any organization that practices invidious 12 
discrimination on the basis of race, sex, gender, religion, national origin, ethnicity, 13 
or sexual orientation.  14 
 15 
This canon does not apply to membership in a religious organization or an official 16 
military organization of the United States.  So long as membership does not 17 
violate Canon 4A, this canon does not bar membership in a nonprofit youth 18 
organization.* 19 
 20 
ADVISORY COMMITTEE COMMENTARY 21 

Membership of a judge in an organization that practices invidious 22 
discrimination gives rise to a perception that the judge's impartiality* is impaired.  23 
This canon exempts membership in religious and military organizations and, 24 
subject to Canon 4A, does not bar membership in nonprofit youth organizations.*  25 
These exemptions are necessary because membership in United States military 26 
organizations is subject to current valid military regulations, and religious beliefs 27 
are constitutionally protected.  Membership in nonprofit youth organizations* is 28 
not barred to accommodate individual rights of intimate association and free 29 
expression.  See also Canon 3E and its Commentary concerning disqualification 30 
and disclosure.  31 

Canon 2C refers to the current practices of the organization.  Whether an 32 
organization practices invidious discrimination is often a complex question to 33 
which judges should be sensitive.  The answer cannot be determined from a mere 34 
examination of an organization’s current membership rolls but rather depends on 35 
how the organization selects members and other relevant factors, such as whether 36 
the organization is dedicated to the preservation of religious, ethnic, or cultural 37 
values of legitimate common interest to its members, or whether it is in fact and 38 
effect an intimate, purely private organization whose membership limitations 39 
could not be constitutionally prohibited.  Absent such factors, an organization is 40 
generally said to discriminate invidiously if it arbitrarily excludes from 41 
membership on the basis of race, religion, sex, gender, national origin, ethnicity, 42 
or sexual orientation persons who would otherwise be admitted to membership.  43 
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Although Canon 2C relates only to membership in organizations that 1 
invidiously discriminate on the basis of race, sex, gender, religion, national origin, 2 
ethnicity, or sexual orientation, a judge’s membership in an organization that 3 
engages in any discriminatory membership practices prohibited by law* also 4 
violates Canon 2 and Canon 2A and gives the appearance of impropriety.*  In 5 
addition, it would be a violation of Canon 2 and Canon 2A for a judge to arrange 6 
a meeting at a club that the judge knows* practices such invidious discrimination 7 
or for the judge to use such a club regularly.  Moreover, public manifestation by a 8 
judge of the judge’s knowing* approval of invidious discrimination on any basis 9 
gives the appearance of impropriety* under Canon 2 and diminishes public 10 
confidence in the integrity* and impartiality* of the judiciary in violation of 11 
Canon 2A.   12 
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CANON 3 1 
 2 

A JUDGE SHALL PERFORM THE DUTIES OF JUDICIAL 3 
OFFICE IMPARTIALLY,* COMPETENTLY, AND 4 

DILIGENTLY 5 
 6 

A. Judicial Duties in General 7 
 8 
All of the judicial duties prescribed by law* shall take precedence over all other 9 
activities of every judge.  In the performance of these duties, the following 10 
standards apply. 11 
 12 
B. Adjudicative Responsibilities 13 
 14 
(1) A judge shall hear and decide all matters assigned to the judge except those in 15 
which he or she is disqualified.  16 
 17 
ADVISORY COMMITTEE COMMENTARY  18 

Canon 3B(1) is based upon the affirmative obligation contained in Code of 19 
Civil Procedure section 170. 20 

 21 
(2) A judge shall be faithful to the law* regardless of partisan interests, public 22 
clamor, or fear of criticism, and shall maintain professional competence in the 23 
law.* 24 
 25 
ADVISORY COMMITTEE COMMENTARY  26 
 Competence in the performance of judicial duties requires the legal 27 
knowledge,* skill, thoroughness, and preparation reasonably necessary to 28 
perform a judge’s responsibilities of judicial office.  Canon 1 provides that an 29 
incorrect legal ruling is not itself a violation of this code. 30 
 31 
(3) A judge shall require* order and decorum in proceedings before the judge. 32 
 33 
(4) A judge shall be patient, dignified, and courteous to litigants, jurors, witnesses, 34 
lawyers, and others with whom the judge deals in an official capacity, and shall 35 
require* similar conduct of lawyers and of all staff and court personnel under the 36 
judge’s direction and control.  37 
 38 
(5) A judge shall perform judicial duties without bias or prejudice.  A judge shall 39 
not, in the performance of judicial duties, engage in speech, gestures, or other 40 
conduct that would reasonably be perceived as (1) bias or prejudice, including but 41 
not limited to bias or prejudice based upon race, sex, gender, religion, national 42 
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origin, ethnicity, disability, age, sexual orientation, marital status, socioeconomic 1 
status, or political affiliation, or (2) sexual harassment.  2 
 3 
(6) A judge shall require* lawyers in proceedings before the judge to refrain from 4 
manifesting, by words or conduct, bias or prejudice based upon race, sex, gender, 5 
religion, national origin, ethnicity, disability, age, sexual orientation, marital 6 
status, socioeconomic status, or political affiliation against parties, witnesses, 7 
counsel, or others.  This canon does not preclude legitimate advocacy when race, 8 
sex, gender, religion, national origin, ethnicity, disability, age, sexual orientation, 9 
marital status, socioeconomic status, political affiliation, or other similar factors 10 
are issues in the proceeding.   11 
 12 
(7) A judge shall accord to every person who has a legal interest in a proceeding, 13 
or that person’s lawyer, full right to be heard according to law.*  Unless otherwise 14 
authorized by law,* a judge shall not independently investigate facts in a 15 
proceeding and shall consider only the evidence presented or facts that may be 16 
properly judicially noticed.  This prohibition extends to information available in 17 
all media, including electronic.  A judge shall not initiate, permit, or consider ex 18 
parte communications, that is, any communications to or from the judge outside 19 
the presence of the parties concerning a pending* or impending* proceeding, and 20 
shall make reasonable efforts to avoid such communications, except as follows:  21 
 22 
(a) Except as stated below, a judge may consult with other judges.  A judge shall 23 
not engage in discussions about a case with a judge who has previously been 24 
disqualified from hearing that matter; likewise, a judge who knows* he or she is or 25 
would be disqualified from hearing a case shall not discuss that matter with the 26 
judge assigned to the case.  A judge also shall not engage in discussions with a 27 
judge who may participate in appellate review of the matter, nor shall a judge who 28 
may participate in appellate review of a matter engage in discussions with the 29 
judge presiding over the case. 30 
 31 
A judge may consult with court personnel or others authorized by law,* so long as 32 
the communication relates to that person’s duty to aid the judge in carrying out the 33 
judge’s adjudicative responsibilities.   34 
 35 
In any discussion with judges or court personnel, the judge shall make reasonable 36 
efforts to avoid receiving factual information that is not part of the record or an 37 
evaluation of that factual information.  In such consultations, the judge shall not 38 
abrogate the responsibility personally to decide the matter.   39 
 40 
For purposes of Canon 3B(7)(a), “court personnel” includes bailiffs, court 41 
reporters, court externs, research attorneys, courtroom clerks, and other employees 42 
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of the court, but does not include the lawyers in a proceeding before a judge, 1 
persons who are appointed by the court to serve in some capacity in a proceeding, 2 
or employees of other governmental entities, such as lawyers, social workers, or 3 
representatives of the probation department. 4 
 5 
 6 
ADVISORY COMMITTEE COMMENTARY 7 

Regarding communications between a judge presiding over a matter and a 8 
judge of a court with appellate jurisdiction over that matter, see also Government 9 
Code section 68070.5 10 

Though a judge may have ex parte discussions with appropriate court 11 
personnel, a judge may do so only on matters that are within the proper 12 
performance of that person’s duties.  For example, a bailiff may inform the judge 13 
of a threat to the judge or to the safety and security of the courtroom, but may not 14 
tell the judge ex parte that a defendant was overheard making an incriminating 15 
statement during a court recess.  A clerk may point out to the judge a technical 16 
defect in a proposed sentence, but may not suggest to the judge that a defendant 17 
deserves a certain sentence. 18 

A sentencing judge may not consult ex parte with a representative of the 19 
probation department about a matter pending before the sentencing judge. 20 

This canon prohibits a judge from discussing a case with another judge 21 
who has already been disqualified.  A judge also must be careful not to talk to a 22 
judge whom the judge knows* would be disqualified from hearing the matter.   23 
 24 
(b) A judge may initiate, permit, or consider ex parte communications, where 25 
circumstances require, for scheduling, administrative purposes, or emergencies 26 
that do not deal with substantive matters provided:  27 
 28 

(i) the judge reasonably believes that no party will gain a procedural or 29 
tactical advantage as a result of the ex parte communication, and  30 
 31 
(ii) the judge makes provision promptly to notify all other parties of the 32 
substance of the ex parte communication and allows an opportunity to 33 
respond.  34 

 35 
(c) A judge may initiate, permit, or consider any ex parte communication when 36 
expressly authorized by law* to do so or when authorized to do so by stipulation 37 
of the parties.  38 
 39 
(d) If a judge receives an unauthorized ex parte communication bearing upon the 40 
substance of a matter, the judge shall make provision promptly to notify the parties 41 
of the substance of the communication and provide the parties with an opportunity 42 
to respond.  43 
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 1 
ADVISORY COMMITTEE COMMENTARY 2 

An exception allowing a judge, under certain circumstances, to obtain the 3 
advice of a disinterested expert on the law* has been eliminated from Canon 4 
3B(7) because consulting with legal experts outside the presence of the parties is 5 
inconsistent with core tenets of the adversarial system.  Therefore, a judge shall 6 
not consult with legal experts outside the presence of the parties.  Evidence Code 7 
section 730 provides for the appointment of an expert if a judge determines that 8 
expert testimony is necessary.  A court may also invite the filing of amicus curiae 9 
briefs. 10 
 An exception allowing a judge to confer with the parties separately in an 11 
effort to settle the matter before the judge has been moved from this canon to 12 
Canon 3B(12). 13 

This canon does not prohibit court personnel from communicating 14 
scheduling information or carrying out similar administrative functions.  15 

A judge is statutorily authorized to investigate and consult witnesses 16 
informally in small claims cases.  Code of Civil Procedure section 116.520, 17 
subdivision (c). 18 
 19 
(8) A judge shall dispose of all judicial matters fairly, promptly, and efficiently.  A 20 
judge shall manage the courtroom in a manner that provides all litigants the 21 
opportunity to have their matters fairly adjudicated in accordance with the law.* 22 
 23 
ADVISORY COMMITTEE COMMENTARY 24 

The obligation of a judge to dispose of matters promptly and efficiently 25 
must not take precedence over the judge’s obligation to dispose of the matters 26 
fairly and with patience.  For example, when a litigant is self-represented, a judge 27 
has the discretion to take reasonable steps, appropriate under the circumstances 28 
and consistent with the law* and the canons, to enable the litigant to be heard.  A 29 
judge should monitor and supervise cases so as to reduce or eliminate dilatory 30 
practices, avoidable delays, and unnecessary costs.  31 

Prompt disposition of the court’s business requires a judge to devote 32 
adequate time to judicial duties, to be punctual in attending court and expeditious 33 
in determining matters under submission, and to require* that court officials, 34 
litigants, and their lawyers cooperate with the judge to that end.  35 
 36 
(9) A judge shall not make any public comment about a pending* or impending* 37 
proceeding in any court, and shall not make any nonpublic comment that might 38 
substantially interfere with a fair trial or hearing.  The judge shall require* similar 39 
abstention on the part of staff and court personnel subject to the judge’s direction 40 
and control.  This canon does not prohibit judges from making statements in the 41 
course of their official duties or from explaining the procedures of the court, and 42 
does not apply to proceedings in which the judge is a litigant in a personal 43 
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capacity.  Other than cases in which the judge has personally participated, this 1 
canon does not prohibit judges from discussing in legal education programs and 2 
materials, cases and issues pending in appellate courts.  This educational 3 
exemption does not apply to cases over which the judge has presided or to 4 
comments or discussions that might interfere with a fair hearing of the case.  5 
 6 
ADVISORY COMMITTEE COMMENTARY 7 

The requirement that judges abstain from public comment regarding a 8 
pending* or impending* proceeding continues during any appellate process and 9 
until final disposition.  A judge shall make reasonable efforts to ascertain whether 10 
a case is pending* or impending* before commenting on it.  This canon does not 11 
prohibit a judge from commenting on proceedings in which the judge is a litigant 12 
in a personal capacity, but in cases such as a writ of mandamus where the judge is 13 
a litigant in an official capacity, the judge must not comment publicly.  14 
 “Making statements in the course of their official duties” and “explaining 15 
the procedures of the court” include providing an official transcript or partial 16 
official transcript of a court proceeding open to the public and explaining the 17 
rules of court and procedures related to a decision rendered by a judge. 18 

Although this canon does not prohibit a judge from commenting on cases 19 
that are not pending* or impending* in any court, a judge must be cognizant of 20 
the general prohibition in Canon 2 against conduct involving impropriety* or the 21 
appearance of impropriety.*  A judge should also be aware of the mandate in 22 
Canon 2A that a judge must act at all times in a manner that promotes public 23 
confidence in the integrity* and impartiality* of the judiciary.  In addition, when 24 
commenting on a case pursuant to this canon, a judge must maintain high 25 
standards of conduct, as set forth in Canon 1.   26 

Although a judge is permitted to make nonpublic comments about pending* 27 
or impending* cases that will not substantially interfere with a fair trial or 28 
hearing, the judge should be cautious when making any such comments.  There is 29 
always a risk that a comment can be misheard, misinterpreted, or repeated.  A 30 
judge making such a comment must be mindful of the judge’s obligation under 31 
Canon 2A to act at all times in a manner that promotes public confidence in the 32 
integrity* and impartiality* of the judiciary.  When a judge makes a nonpublic 33 
comment about a case pending* before that judge, the judge must keep an open 34 
mind and not form an opinion prematurely or create the appearance of having 35 
formed an opinion prematurely. 36 
 37 
(10) A judge shall not commend or criticize jurors for their verdict other than in a 38 
court order or opinion in a proceeding, but may express appreciation to jurors for 39 
their service to the judicial system and the community.  40 
 41 
ADVISORY COMMITTEE COMMENTARY 42 
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Commending or criticizing jurors for their verdict may imply a judicial 1 
expectation in future cases and may impair a juror’s ability to be fair and 2 
impartial* in a subsequent case.  3 

 4 
(11) A judge shall not disclose or use, for any purpose unrelated to judicial duties, 5 
nonpublic information* acquired in a judicial capacity.  6 
 7 
ADVISORY COMMITTEE COMMENTARY 8 

This canon makes it clear that judges cannot make use of information from 9 
affidavits, jury results, or court rulings, before they become public information, in 10 
order to gain a personal advantage. 11 

 12 
(12) A judge may participate in settlement conferences or in other efforts to 13 
resolve matters in dispute, including matters pending before the judge.  A judge 14 
may, with the express consent of the parties or their lawyers, confer separately 15 
with the parties and/or their lawyers during such resolution efforts.  At all times 16 
during such resolution efforts, a judge shall remain impartial* and shall not engage 17 
in conduct that may reasonably be perceived as coercive. 18 

 19 
ADVISORY COMMITTEE COMMENTARY 20 

While the judge plays an important role in overseeing efforts to resolve 21 
disputes, including conducting settlement discussions, a judge should be careful 22 
that efforts to resolve disputes do not undermine any party’s right to be heard 23 
according to law.*  24 

The judge should keep in mind the effect that the judge’s participation in 25 
dispute resolution efforts may have on the judge’s impartiality* or the appearance 26 
of impartiality* if the case remains with the judge for trial after resolution efforts 27 
are unsuccessful.  Accordingly, a judge may wish to consider: (1) whether the 28 
parties or their counsel have requested or objected to the participation by the trial 29 
judge in such discussions; (2) whether the parties and their counsel are relatively 30 
sophisticated in legal matters or the particular legal issues involved in the case; 31 
(3) whether a party is unrepresented; (4) whether the case will be tried by the 32 
judge or a jury; (5) whether the parties will participate with their counsel in 33 
settlement discussions and, if so, the effect of personal contact between the judge 34 
and parties; and (6) whether it is appropriate during the settlement conference for 35 
the judge to express an opinion on the merits or worth of the case or express an 36 
opinion on the legal issues that the judge may later have to rule upon. 37 

If a judge assigned to preside over a trial believes participation in 38 
resolution efforts could influence the judge’s decision making during trial, the 39 
judge may decline to engage in such efforts. 40 

Where dispute resolution efforts of any type are unsuccessful, the judge 41 
should consider whether, due to events that occurred during the resolution efforts, 42 
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the judge may be disqualified under the law* from presiding over the trial.  See, 1 
e.g., Code of Civil Procedure section 170.1, subdivision (a)(6)(A). 2 
 3 
C. Administrative Responsibilities 4 
 5 
(1) A judge shall diligently discharge the judge’s administrative responsibilities 6 
impartially,* on the basis of merit, without bias or prejudice, free of conflict of 7 
interest, and in a manner that promotes public confidence in the integrity* of the 8 
judiciary.  A judge shall not, in the performance of administrative duties, engage 9 
in speech, gestures, or other conduct that would reasonably be perceived as (i) bias 10 
or prejudice, including but not limited to bias or prejudice based upon race, sex, 11 
gender, religion, national origin, ethnicity, disability, age, sexual orientation, 12 
marital status, socioeconomic status, or political affiliation, or (ii) sexual 13 
harassment.   14 
 15 
ADVISORY COMMITTEE COMMENTARY 16 

In considering what constitutes a conflict of interest under this canon, a 17 
judge should be informed by Code of Civil Procedure section 170.1, subdivision 18 
(a)(6).  19 
(2) A judge shall maintain professional competence in judicial administration, and 20 
shall cooperate with other judges and court officials in the administration of court 21 
business.  22 
 23 
(3) A judge shall require* staff and court personnel under the judge’s direction and 24 
control to observe appropriate standards of conduct and to refrain from 25 
manifesting bias or prejudice based upon race, sex, gender, religion, national 26 
origin, ethnicity, disability, age, sexual orientation, marital status, socioeconomic 27 
status, or political affiliation in the performance of their official duties.  28 
 29 
(4) A judge with supervisory authority for the judicial performance of other judges 30 
shall take reasonable measures to ensure the prompt disposition of matters before 31 
them and the proper performance of their other judicial responsibilities.  32 
 33 
(5) A judge shall not make unnecessary court appointments.  A judge shall 34 
exercise the power of appointment impartially,* on the basis of merit, without bias 35 
or prejudice, free of conflict of interest, and in a manner that promotes public 36 
confidence in the integrity* of the judiciary.  A judge shall avoid nepotism and 37 
favoritism.  A judge shall not approve compensation of appointees above the 38 
reasonable value of services rendered. 39 
 40 
ADVISORY COMMITTEE COMMENTARY 41 

Appointees of a judge include assigned counsel and officials such as 42 
referees, commissioners, special masters, receivers, and guardians.  Consent by 43 
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the parties to an appointment or an award of compensation does not relieve the 1 
judge of the obligation prescribed by Canon 3C(5). 2 
 3 
D. Disciplinary Responsibilities 4 
 5 
(1) Whenever a judge has reliable information that another judge has violated any 6 
provision of the Code of Judicial Ethics, the judge shall take appropriate corrective 7 
action, which may include reporting the violation to the appropriate authority.  8 
(See Commentary following Canon 3D(2).) 9 
 10 
(2) Whenever a judge has personal knowledge,* or concludes in a judicial 11 
decision, that a lawyer has committed misconduct or has violated any provision of 12 
the Rules of Professional Conduct, the judge shall take appropriate corrective 13 
action, which may include reporting the violation to the appropriate authority. 14 
 15 
ADVISORY COMMITTEE COMMENTARY 16 

Appropriate corrective action could include direct communication with the 17 
judge or lawyer who has committed the violation, other direct action, such as a 18 
confidential referral to a judicial or lawyer assistance program, or a report of the 19 
violation to the presiding judge, appropriate authority, or other agency or body.  20 
Judges should note that in addition to the action required by Canon 3D(2), 21 
California law imposes mandatory additional reporting requirements on judges 22 
regarding lawyer misconduct.  See Business and Professions Code section 6086.7.  23 

“Appropriate authority” denotes the authority with responsibility for 24 
initiation of the disciplinary process with respect to a violation to be reported. 25 
 26 
(3) A judge shall promptly report in writing to the Commission on Judicial 27 
Performance when he or she is charged in court by misdemeanor citation, 28 
prosecutorial complaint, information, or indictment, with any crime in the United 29 
States as specified below.  Crimes that must be reported are: (1) all crimes, other 30 
than those that would be considered misdemeanors not involving moral turpitude 31 
or infractions under California law; and (2) all misdemeanors involving violence 32 
(including assaults), the use or possession of controlled substances, the misuse of 33 
prescriptions, or the personal use or furnishing of alcohol.  A judge also shall 34 
promptly report in writing upon conviction of such crimes.  35 
 36 
If the judge is a retired judge serving in the Assigned Judges Program, he or she 37 
shall promptly report such information in writing to the Chief Justice rather than to 38 
the Commission on Judicial Performance.  If the judge is a subordinate judicial 39 
officer,* he or she shall promptly report such information in writing to both the 40 
presiding judge of the court in which the subordinate judicial officer* sits and the 41 
Commission on Judicial Performance.  42 
 43 
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(4) A judge shall cooperate with judicial and lawyer disciplinary agencies. 1 
 2 
ADVISORY COMMITTEE COMMENTARY 3 
 See Government Code section 68725, which requires judges to cooperate 4 
with and give reasonable assistance and information to the Commission on 5 
Judicial Performance, and rule 104 of the Rules of the Commission on Judicial 6 
Performance, which requires a respondent judge to cooperate with the 7 
commission in all proceedings in accordance with section 68725. 8 
 9 
(5) A judge shall not retaliate, directly or indirectly, against a person known* or 10 
suspected to have assisted or cooperated with an investigation of a judge or a 11 
lawyer. 12 
 13 
E. Disqualification and Disclosure 14 
 15 
(1) A judge shall disqualify himself or herself in any proceeding in which 16 
disqualification is required by law.* 17 
 18 
(2) In all trial court proceedings, a judge shall disclose on the record as follows: 19 
 20 
(a) Information relevant to disqualification 21 
A judge shall disclose information that is reasonably relevant to the question of 22 
disqualification under Code of Civil Procedure section 170.1, even if the judge 23 
believes there is no actual basis for disqualification. 24 
 25 
(b) Campaign contributions in trial court elections 26 
 27 

(i) Information required to be disclosed 28 
 29 
In any matter before a judge who is or was a candidate for judicial office* in a trial 30 
court election, the judge shall disclose any contribution or loan of $100 or more 31 
from a party, individual lawyer, or law office or firm in that matter as required by 32 
this canon, even if the amount of the contribution or loan would not require 33 
disqualification.  Such disclosure shall consist of the name of the contributor or 34 
lender, the amount of each contribution or loan, the cumulative amount of the 35 
contributor’s contributions or lender’s loans, and the date(s) of each contribution 36 
or loan.  The judge shall make reasonable efforts to obtain current information 37 
regarding contributions or loans received by his or her campaign and shall disclose 38 
the required information on the record. 39 
 40 
 (ii) Manner of disclosure 41 
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 1 
The judge shall ensure that the required information is conveyed on the record to 2 
the parties and lawyers appearing in the matter before the judge.  The judge has 3 
discretion to select the manner of disclosure, but the manner used shall avoid the 4 
appearance that the judge is soliciting campaign contributions.  5 
 6 

(iii) Timing of disclosure 7 
 8 

Disclosure shall be made at the earliest reasonable opportunity after receiving each 9 
contribution or loan.  The duty commences no later than one week after receipt of 10 
the first contribution or loan, and continues for a period of two years after the 11 
candidate takes the oath of office, or two years from the date of the contribution or 12 
loan, whichever event is later. 13 
 14 
ADVISORY COMMITTEE COMMENTARY 15 
 Code of Civil Procedure section 170.1(a)(9)(C) requires a judge to 16 
“disclose any contribution from a party or lawyer in a matter that is before the 17 
court that is required to be reported under subdivision (f) of Section 84211 of the 18 
Government Code, even if the amount would not require disqualification under 19 
this paragraph.”  This statute further provides that the “manner of disclosure 20 
shall be the same as that provided in Canon 3E of the Code of Judicial Ethics.”  21 
Canon 3E(2)(b) sets forth the information the judge must disclose, the manner for 22 
making such disclosure, and the timing thereof. 23 
 “Contribution” includes monetary and in-kind contributions.  See Cal. 24 
Code Regs., tit. 2, § 18215, subd. (b)(3).  See generally Government Code section 25 
84211(f). 26 
 Disclosure of campaign contributions is intended to provide parties and 27 
lawyers appearing before a judge during and after a judicial campaign with easy 28 
access to information about campaign contributions that may not require 29 
disqualification but could be relevant to the question of disqualification of the 30 
judge.  Depending upon the circumstances, the judge may conclude that the most 31 
effective and efficient manner of providing disclosure is to state the required 32 
information on the record in open court.  In the alternative, a judge may determine 33 
that it is more appropriate to disclose on the record that parties and lawyers may 34 
obtain the required information at an easily accessible location in the courthouse, 35 
and provide an opportunity for the parties and lawyers to review the available 36 
information. 37 
 In addition to the disclosure obligations set forth in Canon 3E(2)(b), a 38 
judge must, pursuant to Canon 3E(2)(a), disclose on the record any other 39 
information that may be relevant to the question of disqualification.  As examples, 40 
such an obligation may arise as a result of contributions or loans of which the 41 
judge is aware made by a party, lawyer, or law office or firm appearing before the 42 
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judge to a third party in support of the judge or in opposition to the judge’s 1 
opponent; a party, lawyer, or law office or firm’s relationship to the judge or role 2 
in the campaign; or the aggregate contributions or loans from lawyers in one law 3 
office or firm. 4 

Canon 3E(2)(b) does not eliminate the obligation of the judge to recuse 5 
where the nature of the contribution or loan, the extent of the contributor’s or 6 
lender’s involvement in the judicial campaign, the relationship of the contributor 7 
or lender, or other circumstance requires recusal under Code of Civil Procedure 8 
section 170.1, and particularly section 170.1, subdivision (a)(6)(A). 9 
 10 
(3) Judges shall disqualify themselves in accordance with the following: 11 
 12 
(a) Statements that commit the judge to a particular result 13 
 14 
A judge is disqualified if the judge, while a judge or candidate for judicial office,* 15 
has made a statement, other than in a court proceeding, judicial decision, or 16 
opinion, that a person aware of the facts might reasonably believe commits the 17 
judge to reach a particular result or rule in a particular way in a proceeding. 18 
 19 
(b) Bond ownership 20 
 21 
Ownership of a corporate bond issued by a party to a proceeding and having a fair 22 
market value exceeding $1,500 is disqualifying.  Ownership of government bonds 23 
issued by a party to a proceeding is disqualifying only if the outcome of the 24 
proceeding could substantially affect the value of the judge’s bond.  Ownership in 25 
a mutual or common investment fund that holds bonds is not a disqualifying 26 
financial interest.  27 
 28 
ADVISORY COMMITTEE COMMENTARY 29 

The distinction between corporate and government bonds is consistent with 30 
the Political Reform Act (see Gov. Code, § 82034), which requires disclosure of 31 
corporate bonds, but not government bonds.  Canon 3E(3) is intended to assist 32 
judges in complying with Code of Civil Procedure section 170.1, subdivision 33 
(a)(3) and Canon 3E(5)(d). 34 
 35 
(4) An appellate justice shall disqualify himself or herself in any proceeding if for 36 
any reason:  37 
 38 
(a) the justice believes his or her recusal would further the interests of justice; or  39 
 40 
(b) the justice substantially doubts his or her capacity to be impartial;* or  41 
 42 
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(c) the circumstances are such that a reasonable person aware of the facts would 1 
doubt the justice’s ability to be impartial.* 2 
 3 
(5) Disqualification of an appellate justice is also required in the following 4 
instances: 5 
 6 
(a) The appellate justice has appeared or otherwise served as a lawyer in the 7 
pending* proceeding, or has appeared or served as a lawyer in any other 8 
proceeding involving any of the same parties if that other proceeding related to the 9 
same contested issues of fact and law as the present proceeding, or has given 10 
advice to any party in the present proceeding upon any issue involved in the 11 
proceeding.  12 
 13 
ADVISORY COMMITTEE COMMENTARY 14 
 Canon 3E(5)(a) is consistent with Code of Civil Procedure section 170.1, 15 
subdivision (a)(2), which addresses disqualification of trial court judges based on 16 
prior representation of a party in the proceeding. 17 
 18 
(b) Within the last two years, (i) a party to the proceeding, or an officer, director or 19 
trustee thereof, either was a client of the justice when the justice was engaged in 20 
the private practice of law or was a client of a lawyer with whom the justice was 21 
associated in the private practice of law; or (ii) a lawyer in the proceeding was 22 
associated with the justice in the private practice of law. 23 
 24 
(c) The appellate justice represented a public officer or entity and personally 25 
advised or in any way represented such officer or entity concerning the factual or 26 
legal issues in the present proceeding in which the public officer or entity now 27 
appears.  28 
 29 
(d) The appellate justice, or his or her spouse or registered domestic partner,* or a 30 
minor child residing in the household, has a financial interest or is a fiduciary* 31 
who has a financial interest in the proceeding, or is a director, advisor, or other 32 
active participant in the affairs of a party.  A financial interest is defined as 33 
ownership of more than a 1 percent legal or equitable interest in a party, or a legal 34 
or equitable interest in a party of a fair market value exceeding $1,500.  35 
Ownership in a mutual or common investment fund that holds securities does not 36 
itself constitute a financial interest; holding office in an educational, religious, 37 
charitable, service,* or civic organization does not confer a financial interest in the 38 
organization’s securities; and a proprietary interest of a policyholder in a mutual 39 
insurance company or mutual savings association or similar interest is not a 40 
financial interest unless the outcome of the proceeding could substantially affect 41 
the value of the interest.  A justice shall make reasonable efforts to keep informed 42 
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about his or her personal and fiduciary* interests and those of his or her spouse or 1 
registered domestic partner* and of minor children living in the household.  2 
 3 
(e) The justice or his or her spouse or registered domestic partner,* or a person 4 
within the third degree of relationship* to either of them, or the spouse or 5 
registered domestic partner* thereof, is a party or an officer, director, or trustee of 6 
a party to the proceeding, or a lawyer or spouse or registered domestic partner* of 7 
a lawyer in the proceeding is the spouse, registered domestic partner,* former 8 
spouse, former registered domestic partner,* child, sibling, or parent of the justice 9 
or of the justice’s spouse or registered domestic partner,* or such a person is 10 
associated in the private practice of law with a lawyer in the proceeding.  11 
 12 
(f) The justice (i) served as the judge before whom the proceeding was tried or 13 
heard in the lower court, (ii) has personal knowledge* of disputed evidentiary 14 
facts concerning the proceeding, or (iii) has a personal bias or prejudice 15 
concerning a party or a party’s lawyer.  16 
 17 
(g) A temporary or permanent physical impairment renders the justice unable 18 
properly to perceive the evidence or conduct the proceedings.  19 
 20 
(h) The justice has a current arrangement concerning prospective employment or 21 
other compensated service as a dispute resolution neutral or is participating in, or, 22 
within the last two years has participated in, discussions regarding prospective 23 
employment or service as a dispute resolution neutral, or has been engaged in such 24 
employment or service, and any of the following applies:  25 

 26 
(i) The arrangement is, or the prior employment or discussion was, with a 27 
party to the proceeding;  28 

 29 
(ii) The matter before the justice includes issues relating to the enforcement 30 
of either an agreement to submit a dispute to an alternative dispute 31 
resolution process or an award or other final decision by a dispute 32 
resolution neutral;  33 

 34 
(iii) The justice directs the parties to participate in an alternative dispute 35 
resolution process in which the dispute resolution neutral will be an 36 
individual or entity with whom the justice has the arrangement, has 37 
previously been employed or served, or is discussing or has discussed the 38 
employment or service; or  39 
 40 
(iv) The justice will select a dispute resolution neutral or entity to conduct 41 
an alternative dispute resolution process in the matter before the justice, and 42 
among those available for selection is an individual or entity with whom the 43 
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justice has the arrangement, with whom the justice has previously been 1 
employed or served, or with whom the justice is discussing or has discussed 2 
the employment or service.  3 

 4 
For purposes of Canon 3E(5)(h), “participating in discussions” or “has participated 5 
in discussions” means that the justice solicited or otherwise indicated an interest in 6 
accepting or negotiating possible employment or service as an alternative dispute 7 
resolution neutral or responded to an unsolicited statement regarding, or an offer 8 
of, such employment or service by expressing an interest in that employment or 9 
service, making any inquiry regarding the employment or service, or encouraging 10 
the person making the statement or offer to provide additional information about 11 
that possible employment or service.  If a justice’s response to an unsolicited 12 
statement regarding, a question about, or offer of, prospective employment or 13 
other compensated service as a dispute resolution neutral is limited to responding 14 
negatively, declining the offer, or declining to discuss such employment or 15 
service, that response does not constitute participating in discussions.  16 
 17 
For purposes of Canon 3E(5)(h), “party” includes the parent, subsidiary, or other 18 
legal affiliate of any entity that is a party and is involved in the transaction, 19 
contract, or facts that gave rise to the issues subject to the proceeding.  20 
 21 
For purposes of Canon 3E(5)(h), “dispute resolution neutral” means an arbitrator, 22 
a mediator, a temporary judge* appointed under section 21 of article VI of the 23 
California Constitution, a referee appointed under Code of Civil Procedure section 24 
638 or 639, a special master, a neutral evaluator, a settlement officer, or a 25 
settlement facilitator.  26 
 27 
(i) The justice’s spouse or registered domestic partner *or a person within the third 28 
degree of relationship* to the justice or his or her spouse or registered domestic 29 
partner,* or the person’s spouse or registered domestic partner,* was a witness in 30 
the proceeding.  31 
 32 
(j) The justice has received a campaign contribution of $5,000 or more from a 33 
party or lawyer in a matter that is before the court, and either of the following 34 
applies: 35 
 36 

(i) The contribution was received in support of the justice’s last election, if 37 
the last election was within the last six years; or 38 
 39 
(ii) The contribution was received in anticipation of an upcoming election. 40 

 41 
Notwithstanding Canon 3E(5)(j), a justice shall be disqualified based on a 42 
contribution of a lesser amount if required by Canon 3E(4). 43 
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 1 
The disqualification required under Canon 3E(5)(j) may be waived if all parties 2 
that did not make the contribution agree to waive the disqualification.  3 
 4 
ADVISORY COMMITTEE COMMENTARY  5 

Canon 3E(1) sets forth the general duty to disqualify applicable to a judge 6 
of any court.  Sources for determining when recusal or disqualification is 7 
appropriate may include the applicable provisions of the Code of Civil Procedure, 8 
other provisions of the Code of Judicial Ethics, the Code of Conduct for United 9 
States Judges, the American Bar Association’s Model Code of Judicial Conduct, 10 
and related case law. 11 

The decision whether to disclose information under Canon 3E(2) is a 12 
decision based on the facts of the case before the judge.  A judge is required to 13 
disclose only information that is related to the grounds for disqualification set 14 
forth in Code of Civil Procedure section 170.1. 15 

Canon 3E(4) sets forth the general standards for recusal of an appellate 16 
justice.  The term “appellate justice” includes justices of both the Courts of 17 
Appeal and the Supreme Court.  Generally, the provisions concerning 18 
disqualification of an appellate justice are intended to assist justices in 19 
determining whether recusal is appropriate and to inform the public why recusal 20 
may occur.  21 

However, the rule of necessity may override the rule of disqualification.  22 
For example, a judge might be required to participate in judicial review of a 23 
judicial salary statute, or might be the only judge available in a matter requiring 24 
judicial action, such as a hearing on probable cause or a temporary restraining 25 
order.  In the latter case, the judge must promptly disclose on the record the basis 26 
for possible disqualification and use reasonable efforts to transfer the matter to 27 
another judge as soon as practicable.  28 

In some instances, membership in certain organizations may have the 29 
potential to give an appearance of partiality, although membership in the 30 
organization generally may not be barred by Canon 2C, Canon 4, or any other 31 
specific canon.  A judge holding membership in an organization should disqualify 32 
himself or herself whenever doing so would be appropriate in accordance with 33 
Canon 3E(1), 3E(4), or 3E(5) or statutory requirements.  In addition, in some 34 
circumstances, the parties or their lawyers may consider a judge’s membership in 35 
an organization relevant to the question of disqualification, even if the judge 36 
believes there is no actual basis for disqualification.  In accordance with this 37 
canon, a judge should disclose to the parties his or her membership in an 38 
organization, in any proceeding in which that information is reasonably relevant 39 
to the question of disqualification under Code of Civil Procedure section 170.1, 40 
even if the judge concludes there is no actual basis for disqualification.   41 
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CANON 4 1 
 2 

A JUDGE SHALL SO CONDUCT THE JUDGE’S QUASI-JUDICIAL AND 3 
EXTRAJUDICIAL ACTIVITIES AS TO MINIMIZE THE RISK OF  4 

CONFLICT WITH JUDICIAL OBLIGATIONS  5 
 6 
A. Extrajudicial Activities in General  7 
 8 
A judge shall conduct all of the judge’s extrajudicial activities so that they do not 9 
 10 
(1) cast reasonable doubt on the judge’s capacity to act impartially;*  11 
 12 
(2) demean the judicial office;  13 
 14 
(3) interfere with the proper performance of judicial duties; or 15 
 16 
(4) lead to frequent disqualification of the judge. 17 
 18 
ADVISORY COMMITTEE COMMENTARY  19 

Complete separation of a judge from extrajudicial activities is neither 20 
possible nor wise; a judge should not become isolated from the community in 21 
which he or she lives.  Expressions of bias or prejudice by a judge, even outside 22 
the judge’s judicial activities, may cast reasonable doubt on the judge’s capacity 23 
to act impartially* as a judge.  Expressions that may do so include inappropriate 24 
use of humor or the use of demeaning remarks.  See Canon 2C and accompanying 25 
Commentary.  26 

Because a judge’s judicial duties take precedence over all other activities 27 
(see Canon 3A), a judge must avoid extrajudicial activities that might reasonably 28 
result in the judge being disqualified. 29 

 30 
B. Quasi-Judicial and Avocational Activities  31 
 32 
A judge may speak, write, lecture, teach, and participate in activities concerning 33 
legal and nonlegal subject matters, subject to the requirements of this code.  34 
 35 
ADVISORY COMMITTEE COMMENTARY  36 

As a judicial officer and person specially learned in the law,* a judge is in 37 
a unique position to contribute to the improvement of the law, the legal system, 38 
and the administration of justice,* including revision of substantive and 39 
procedural law* and improvement of criminal and juvenile justice.  To the extent 40 
that time permits, a judge may do so, either independently or through a bar or 41 
judicial association or other group dedicated to the improvement of the law.*  It 42 
may be necessary to promote legal education programs and materials by 43 
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identifying authors and speakers by judicial title.  This is permissible, provided 1 
such use of the judicial title does not contravene Canons 2A and 2B.  2 

Judges are not precluded by their office from engaging in other social, 3 
community, and intellectual endeavors so long as they do not interfere with the 4 
obligations under Canons 2C and 4A.  5 

 6 
C. Governmental, Civic, or Charitable Activities  7 
 8 
(1) A judge shall not appear at a public hearing or officially consult with an 9 
executive or legislative body or public official except on matters concerning the 10 
law, the legal system, or the administration of justice* or in matters involving the 11 
judge’s private economic or personal interests.  12 
 13 
ADVISORY COMMITTEE COMMENTARY  14 

When deciding whether to appear at a public hearing or whether to consult 15 
with an executive or legislative body or public official on matters concerning the 16 
law, the legal system, or the administration of justice,* a judge should consider 17 
whether that conduct would violate any other provisions of this code.  For a list of 18 
factors to consider, see the explanation of “law, the legal system, or the 19 
administration of justice” in the terminology section.  See also Canon 2B 20 
regarding the obligation to avoid improper influence.  21 
 22 
(2) A judge shall not accept appointment to a governmental committee or 23 
commission or other governmental position that is concerned with issues of fact or 24 
policy on matters other than the improvement of the law, the legal system, or the 25 
administration of justice.*  A judge may, however, serve in the military reserve or 26 
represent a national, state, or local government on ceremonial occasions or in 27 
connection with historical, educational, or cultural activities.  28 
 29 
ADVISORY COMMITTEE COMMENTARY  30 

Canon 4C(2) prohibits a judge from accepting any governmental position 31 
except one relating to the law, legal system, or administration of justice* as 32 
authorized by Canon 4C(3).  The appropriateness of accepting extrajudicial 33 
assignments must be assessed in light of the demands on judicial resources and 34 
the need to protect the courts from involvement in extrajudicial matters that may 35 
prove to be controversial.  Judges shall not accept governmental appointments 36 
that are likely to interfere with the effectiveness and independence* of the 37 
judiciary, or that constitute a public office within the meaning of the California 38 
Constitution, article VI, section 17.  39 

Canon 4C(2) does not govern a judge’s service in a nongovernmental 40 
position.  See Canon 4C(3) permitting service by a judge with organizations 41 
devoted to the improvement of the law, the legal system, or the administration of 42 
justice* and with educational, religious, charitable, service,* or civic 43 
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organizations not conducted for profit.  For example, service on the board of a 1 
public educational institution, other than a law school, would be prohibited under 2 
Canon 4C(2), but service on the board of a public law school or any private 3 
educational institution would generally be permitted under Canon 4C(3).  4 

 5 
(3) Subject to the following limitations and the other requirements of this code,  6 
 7 
(a) a judge may serve as an officer, director, trustee, or nonlegal advisor of an 8 
organization or governmental agency devoted to the improvement of the law, the 9 
legal system, or the administration of justice* provided that such position does not 10 
constitute a public office within the meaning of the California Constitution, article 11 
VI, section 17;  12 
 13 
(b) a judge may serve as an officer, director, trustee, or nonlegal advisor of an 14 
educational, religious, charitable, service,* or civic organization not conducted for 15 
profit;  16 
 17 
ADVISORY COMMITTEE COMMENTARY  18 

Canon 4C(3) does not apply to a judge’s service in a governmental position 19 
unconnected with the improvement of the law, the legal system, or the 20 
administration of justice.*  See Canon 4C(2).   21 

Canon 4C(3) uses the phrase, “Subject to the following limitations and the 22 
other requirements of this code.”  As an example of the meaning of the phrase, a 23 
judge permitted by Canon 4C(3) to serve on the board of a service organization* 24 
may be prohibited from such service by Canon 2C or 4A if the institution practices 25 
invidious discrimination or if service on the board otherwise casts reasonable 26 
doubt on the judge's capacity to act impartially* as a judge.  27 

Service by a judge on behalf of a civic or charitable organization may be 28 
governed by other provisions of Canon 4 in addition to Canon 4C.  For example, a 29 
judge is prohibited by Canon 4G from serving as a legal advisor to a civic or 30 
charitable organization.  31 

Service on the board of a homeowners’ association or a neighborhood 32 
protective group is proper if it is related to the protection of the judge’s own 33 
economic interests.  See Canons 4D(2) and 4D(4).  See Canon 2B regarding the 34 
obligation to avoid improper use of the prestige of a judge’s office.  35 

 36 
(c) a judge shall not serve as an officer, director, trustee, or nonlegal advisor if it is 37 
likely that the organization 38 
 39 

(i) will be engaged in judicial proceedings that would ordinarily come 40 
before the judge, or  41 
 42 
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(ii) will be engaged frequently in adversary proceedings in the court of 1 
which the judge is a member or in any court subject to the appellate 2 
jurisdiction of the court of which the judge is a member.  3 

 4 
ADVISORY COMMITTEE COMMENTARY  5 

The changing nature of some organizations and of their relationship to the 6 
law* makes it necessary for the judge regularly to reexamine the activities of each 7 
organization with which the judge is affiliated to determine if it is proper for the 8 
judge to continue the affiliation.  Some organizations regularly engage in 9 
litigation to achieve their goals or fulfill their purposes.  Judges should avoid a 10 
leadership role in such organizations as it could compromise the appearance of 11 
impartiality.*  12 

 13 
(d) a judge as an officer, director, trustee, or nonlegal advisor, or as a member or 14 
otherwise 15 
 16 

(i) may assist such an organization in planning fundraising and may 17 
participate in the management and investment of the organization's funds.  18 
However, a judge shall not personally participate in the solicitation of funds 19 
or other fundraising activities, except that a judge may privately solicit 20 
funds for such an organization from members of the judge’s family* or 21 
from other judges (excluding court commissioners, referees, retired judges, 22 
court-appointed arbitrators, hearing officers, and temporary judges*);  23 
 24 
(ii) may make recommendations to public and private fund-granting 25 
organizations on projects and programs concerning the law, the legal 26 
system, or the administration of justice;*  27 
 28 
(iii) shall not personally participate in membership solicitation if the 29 
solicitation might reasonably be perceived as coercive or if the membership 30 
solicitation is essentially a fundraising mechanism, except as permitted in 31 
Canon 4C(3)(d)(i);  32 
 33 
(iv) shall not permit the use of the prestige of his or her judicial office for 34 
fundraising or membership solicitation but may be a speaker, guest of 35 
honor, or recipient of an award for public or charitable service provided the 36 
judge does not personally solicit funds and complies with Canons 4A(1), 37 
(2), (3), and (4).  38 

 39 
ADVISORY COMMITTEE COMMENTARY 40 

A judge may solicit membership or endorse or encourage membership 41 
efforts for an organization devoted to the improvement of the law, the legal 42 
system, or the administration of justice,* or a nonprofit educational, religious, 43 
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charitable, service,* or civic organization as long as the solicitation cannot 1 
reasonably be perceived as coercive and is not essentially a fundraising 2 
mechanism.  Solicitation of funds or memberships for an organization similarly 3 
involves the danger that the person solicited will feel obligated to respond 4 
favorably if the solicitor is in a position of influence or control.  A judge must not 5 
engage in direct, individual solicitation of funds or memberships in person, in 6 
writing, or by telephone except in the following cases: (1) a judge may solicit 7 
other judges (excluding court commissioners, referees, retired judges, court-8 
appointed arbitrators, hearing officers, and temporary judges*) for funds or 9 
memberships; (2) a judge may solicit other persons for membership in the 10 
organizations described above if neither those persons nor persons with whom 11 
they are affiliated are likely ever to appear before the court on which the judge 12 
serves; and (3) a judge who is an officer of such an organization may send a 13 
general membership solicitation mailing over the judge’s signature.  14 

When deciding whether to make recommendations to public and private 15 
fund-granting organizations on projects and programs concerning the law, the 16 
legal system, or the administration of justice,* a judge should consider whether 17 
that conduct would violate any other provision of this code.  For a list of factors to 18 
consider, see the explanation of “law, the legal system, or the administration of 19 
justice” in the terminology section. 20 

Use of an organization letterhead for fundraising or membership 21 
solicitation does not violate Canon 4C(3)(d), provided the letterhead lists only the 22 
judge’s name and office or other position in the organization, and designates the 23 
judge’s judicial title only if other persons whose names appear on the letterhead 24 
have comparable designations.  In addition, a judge must also make reasonable 25 
efforts to ensure that the judge’s staff, court officials, and others subject to the 26 
judge’s direction and control do not solicit funds on the judge’s behalf for any 27 
purpose, charitable or otherwise.  28 

 29 
(e) A judge may encourage lawyers to provide pro bono publico legal services. 30 
 31 
ADVISORY COMMITTEE COMMENTARY  32 
 In addition to appointing lawyers to serve as counsel for indigent parties in 33 
individual cases, a judge may promote broader access to justice by encouraging 34 
lawyers to participate in pro bono publico legal services, as long as the judge 35 
does not employ coercion or abuse the prestige of judicial office. 36 
 37 
D. Financial Activities  38 
 39 
(1) A judge shall not engage in financial and business dealings that 40 
 41 
(a) may reasonably be perceived to exploit the judge’s judicial position, or  42 
 43 
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(b) involve the judge in frequent transactions or continuing business relationships 1 
with lawyers or other persons likely to appear before the court on which the judge 2 
serves.  3 
 4 
ADVISORY COMMITTEE COMMENTARY  5 

The Time for Compliance provision of this code (Canon 6F) postpones the 6 
time for compliance with certain provisions of this canon in some cases.   7 

A judge must avoid financial and business dealings that involve the judge in 8 
frequent transactions or continuing business relationships with persons likely to 9 
appear either before the judge personally or before other judges on the judge’s 10 
court.  A judge shall discourage members of the judge’s family* from engaging in 11 
dealings that would reasonably appear to exploit the judge’s judicial position or 12 
that involve family members in frequent transactions or continuing business 13 
relationships with persons likely to appear before the judge.  This rule is 14 
necessary to avoid creating an appearance of exploitation of office or favoritism 15 
and to minimize the potential for disqualification.  16 

Participation by a judge in financial and business dealings is subject to the 17 
general prohibitions in Canon 4A against activities that tend to reflect adversely 18 
on impartiality,* demean the judicial office, or interfere with the proper 19 
performance of judicial duties.  Such participation is also subject to the general 20 
prohibition in Canon 2 against activities involving impropriety* or the 21 
appearance of impropriety* and the prohibition in Canon 2B against the misuse of 22 
the prestige of judicial office.  23 

In addition, a judge must maintain high standards of conduct in all of the 24 
judge’s activities, as set forth in Canon 1.  25 
 26 
(2) A judge may, subject to the requirements of this code, hold and manage 27 
investments of the judge and members of the judge’s family,* including real 28 
estate, and engage in other remunerative activities.  A judge shall not participate 29 
in, nor permit the judge’s name to be used in connection with, any business 30 
venture or commercial advertising that indicates the judge’s title or affiliation with 31 
the judiciary or otherwise lend the power or prestige of his or her office to 32 
promote a business or any commercial venture.  33 
 34 
(3) A judge shall not serve as an officer, director, manager, or employee of a 35 
business affected with a public interest, including, without limitation, a financial 36 
institution, insurance company, or public utility.  37 
 38 
ADVISORY COMMITTEE COMMENTARY  39 

Although participation by a judge in business activities might otherwise be 40 
permitted by Canon 4D, a judge may be prohibited from participation by other 41 
provisions of this code when, for example, the business entity frequently appears 42 
before the judge’s court or the participation requires significant time away from 43 
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judicial duties.  Similarly, a judge must avoid participating in any business activity 1 
if the judge’s participation would involve misuse of the prestige of judicial office.  2 
See Canon 2B.  3 
 4 
(4) A judge shall manage personal investments and financial activities so as to 5 
minimize the necessity for disqualification.  As soon as reasonably possible, a 6 
judge shall divest himself or herself of investments and other financial interests 7 
that would require frequent disqualification.  8 
 9 
(5) Under no circumstance shall a judge accept a gift,* bequest, or favor if the 10 
donor is a party whose interests have come or are reasonably likely to come before 11 
the judge.  A judge shall discourage members of the judge’s family residing in the 12 
judge's household* from accepting similar benefits from parties who have come or 13 
are reasonably likely to come before the judge.  14 
 15 
ADVISORY COMMITTEE COMMENTARY 16 

In addition to the prohibitions set forth in Canon 4D(5) regarding gifts,* 17 
other laws* may be applicable to judges, including, for example, Code of Civil 18 
Procedure section 170.9 and the Political Reform Act of 1974 (Gov. Code, § 19 
81000 et seq.).  20 

Canon 4D(5) does not apply to contributions to a judge’s campaign for 21 
judicial office, a matter governed by Canon 5.  22 

Because a gift,* bequest, or favor to a member of the judge’s family 23 
residing in the judge’s household* might be viewed as intended to influence the 24 
judge, a judge must inform those family members of the relevant ethical 25 
constraints upon the judge in this regard and urge them to take these constraints 26 
into account when making decisions about accepting such gifts,* bequests, or 27 
favors.  A judge cannot, however, reasonably be expected to know or control all of 28 
the financial or business activities of all family members residing in the judge's 29 
household.* 30 

The application of Canon 4D(5) requires recognition that a judge cannot 31 
reasonably be expected to anticipate all persons or interests that may come before 32 
the court.  33 
 34 
(6) A judge shall not accept and shall discourage members of the judge’s family 35 
residing in the judge’s household* from accepting a gift,* bequest, favor, or loan 36 
from anyone except as hereinafter set forth, provided that acceptance would not 37 
reasonably be perceived as intended to influence the judge in the performance of 38 
judicial duties:  39 
 40 
(a) a gift,* bequest, favor, or loan from a person whose preexisting relationship 41 
with a judge would prevent the judge under Canon 3E from hearing a case 42 
involving that person; 43 
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ADVISORY COMMITTEE COMMENTARY 1 
 Upon appointment or election as a judge or within a reasonable period of 2 
time thereafter, a judge may attend an event honoring the judge’s appointment or 3 
election as a judge provided that (1) the judge would otherwise be disqualified 4 
from hearing any matter involving the person or entity holding or funding the 5 
event, and (2) a reasonable person would not conclude that attendance at the 6 
event undermines the judge’s integrity,* impartiality,* or independence.* 7 
 8 
(b) a gift* for a special occasion from a relative or friend, if the gift* is fairly 9 
commensurate with the occasion and the relationship; 10 
 11 
ADVISORY COMMITTEE COMMENTARY 12 

A gift* to a judge, or to a member of the judge’s family residing in the 13 
judge’s household,* that is excessive in value raises questions about the judge’s 14 
impartiality* and the integrity* of the judicial office and might require 15 
disqualification of the judge where disqualification would not otherwise be 16 
required.  See, however, Canon 4D(6)(a).  17 
 18 
(c) commercial or financial opportunities and benefits, including special pricing 19 
and discounts, and loans from lending institutions in their regular course of 20 
business, if the same opportunities and benefits or loans are made available on the 21 
same terms to similarly situated persons who are not judges; 22 
 23 
(d) any gift* incidental to a public testimonial, or educational or resource materials 24 
supplied by publishers on a complimentary basis for official use, or an invitation 25 
to the judge and the judge’s spouse or registered domestic partner* or guest to 26 
attend a bar-related function or an activity devoted to the improvement of the law, 27 
the legal system, or the administration of justice;*  28 
 29 
(e) advances or reimbursement for the reasonable cost of travel, transportation, 30 
lodging, and subsistence that is directly related to participation in any judicial, 31 
educational, civic, or governmental program or bar-related function or activity 32 
devoted to the improvement of the law, the legal system, or the administration of 33 
justice;*  34 
 35 
ADVISORY COMMITTEE COMMENTARY  36 

Acceptance of an invitation to a law-related function is governed by Canon 37 
4D(6)(d); acceptance of an invitation paid for by an individual lawyer or group of 38 
lawyers is governed by Canon 4D(6)(g).  See also Canon 4H(2) and 39 
accompanying Commentary. 40 
 41 
(f) a gift,* award, or benefit incident to the business, profession, or other separate 42 
activity of a spouse or registered domestic partner* or other member of the judge’s 43 
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family residing in the judge’s household,* including gifts,* awards, and benefits 1 
for the use of both the spouse or registered domestic partner* or other family 2 
member and the judge;  3 
 4 
(g) ordinary social hospitality; 5 
 6 
ADVISORY COMMITTEE COMMENTARY  7 
 Although Canon 4D(6)(g) does not preclude ordinary social hospitality, a 8 
judge should carefully weigh acceptance of such hospitality to avoid any 9 
appearance of impropriety* or bias or any appearance that the judge is misusing 10 
the prestige of judicial office.  See Canons 2 and 2B.  A judge should also consider 11 
whether acceptance would affect the integrity,* impartiality,* or independence* of 12 
the judiciary.  See Canon 2A. 13 
 14 
(h) a scholarship or fellowship awarded on the same terms and based on the same 15 
criteria applied to other applicants; 16 
 17 
(i) rewards and prizes given to competitors or participants in random drawings, 18 
contests, or other events that are open to persons who are not judges; 19 
 20 
(j) an invitation to the judge and the judge’s spouse, registered domestic partner,* 21 
or guest to attend an event sponsored by an educational, religious, charitable, 22 
service,* or civic organization with which the judge is associated or involved, if 23 
the same invitation is offered to persons who are not judges and who are similarly 24 
engaged with the organization. 25 
 26 
E. Fiduciary* Activities  27 
 28 
(1) A judge shall not serve as executor, administrator, or other personal 29 
representative, trustee, guardian, attorney in fact, or other fiduciary,* except for 30 
the estate, trust, or person of a member of the judge’s family,* and then only if 31 
such service will not interfere with the proper performance of judicial duties.  32 
 33 
(2) A judge shall not serve as a fiduciary* if it is likely that the judge as a 34 
fiduciary* will be engaged in proceedings that would ordinarily come before the 35 
judge, or if the estate, trust, or minor or conservatee becomes engaged in contested 36 
proceedings in the court on which the judge serves or one under its appellate 37 
jurisdiction.  38 
 39 
(3) The same restrictions on financial activities that apply to a judge personally 40 
also apply to the judge while acting in a fiduciary* capacity.  41 
 42 
 43 
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ADVISORY COMMITTEE COMMENTARY  1 
The Time for Compliance provision of this code (Canon 6F) postpones the 2 

time for compliance with certain provisions of this canon in some cases.  3 
The restrictions imposed by this canon may conflict with the judge’s 4 

obligation as a fiduciary.*  For example, a judge shall resign as trustee if 5 
detriment to the trust would result from divestiture of trust holdings the retention 6 
of which would place the judge in violation of Canon 4D(4).  7 
 8 
F. Service as Arbitrator or Mediator  9 
 10 
A judge shall not act as an arbitrator or mediator or otherwise perform judicial 11 
functions in a private capacity unless expressly authorized by law.*  12 
 13 
ADVISORY COMMITTEE COMMENTARY  14 

Canon 4F does not prohibit a judge from participating in arbitration, 15 
mediation, or settlement conferences performed as part of his or her judicial 16 
duties.  17 
 18 
G. Practice of Law  19 
 20 
A judge shall not practice law. 21 
 22 
ADVISORY COMMITTEE COMMENTARY  23 

This prohibition refers to the practice of law in a representative capacity 24 
and not in a pro se capacity.  A judge may act for himself or herself in all legal 25 
matters, including matters involving litigation and matters involving appearances 26 
before or other dealings with legislative and other governmental bodies.  27 
However, in so doing, a judge must not abuse the prestige of office to advance the 28 
interests of the judge or member of the judge’s family.*  See Canon 2B.  29 

This prohibition applies to subordinate judicial officers,* magistrates, 30 
special masters, and judges of the State Bar Court.  31 
 32 
H. Compensation, and Reimbursement, and Honoraria 33 
 34 
A judge may receive compensation and reimbursement of expenses as provided by 35 
law* for the extrajudicial activities permitted by this code, if the source of such 36 
payments does not give the appearance of influencing the judge’s performance of 37 
judicial duties or otherwise give the appearance of impropriety.* 38 
 39 
(1) Compensation shall not exceed a reasonable amount nor shall it exceed what a 40 
person who is not a judge would receive for the same activity. 41 
 42 
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(2) Expense reimbursement shall be limited to the actual cost of travel, food, 1 
lodging, and other costs reasonably incurred by the judge and, where appropriate 2 
to the occasion, by the judge’s spouse or registered domestic partner* or guest.  3 
Any payment in excess of such an amount is compensation. 4 
 5 
(3) No judge shall accept any honorarium.  “Honorarium” means any payment 6 
made in consideration for any speech given, article published, or attendance at any 7 
public or private conference, convention, meeting, social event, meal, or like 8 
gathering.  “Honorarium” does not include earned income for personal services 9 
that are customarily provided in connection with the practice of a bona fide 10 
business, trade, or profession, such as teaching or writing for a publisher, and does 11 
not include fees or other things of value received pursuant to Penal Code section 12 
94.5 for performance of a marriage.  For purposes of this canon, “teaching” shall 13 
include presentations to impart educational information to lawyers in events 14 
qualifying for credit under Mandatory Continuing Legal Education, to students in 15 
bona fide educational institutions, and to associations or groups of judges. 16 
 17 
ADVISORY COMMITTEE COMMENTARY 18 

Judges should not accept compensation or reimbursement of expenses if 19 
acceptance would appear to a reasonable person to undermine the judge’s 20 
integrity,* impartiality,* or independence.* 21 
 A judge must assure himself or herself that acceptance of reimbursement or 22 
fee waivers would not appear to a reasonable person to undermine the judge’s 23 
independence,* integrity,* or impartiality.*  The factors a judge should consider 24 
when deciding whether to accept reimbursement or a fee waiver for attendance at 25 
a particular activity include: 26 

 27 
(a) whether the sponsor is an accredited educational institution or bar 28 
association rather than a trade association or a for-profit entity; 29 
 30 
(b) whether the funding comes largely from numerous contributors rather 31 
than from a single entity, and whether the funding is earmarked for 32 
programs with specific content; 33 
 34 
(c) whether the content is related or unrelated to the subject matter of a 35 
pending* or impending* proceeding before the judge, or to matters that are 36 
likely to come before the judge; 37 
 38 
(d) whether the activity is primarily educational rather than recreational, 39 
and whether the costs of the event are reasonable and comparable to those 40 
associated with similar events sponsored by the judiciary, bar associations, 41 
or similar groups; 42 
 43 
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(e) whether information concerning the activity and its funding sources is 1 
available upon inquiry; 2 
 3 
(f )whether the sponsor or source of funding is generally associated with 4 
particular parties or interests currently appearing or likely to appear in the 5 
judge’s court, thus possibly requiring disqualification of the judge; 6 
 7 
(g) whether differing viewpoints are presented; 8 
 9 
(h) whether a broad range of judicial and nonjudicial participants are 10 
invited; and 11 
 12 
(i) whether the program is designed specifically for judges. 13 
 14 
Judges should be aware of the statutory limitations on accepting gifts.* 15 
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CANON 5 1 
 2 

A JUDGE OR CANDIDATE FOR JUDICIAL OFFICE* SHALL NOT 3 
ENGAGE IN POLITICAL OR CAMPAIGN ACTIVITY THAT IS 4 

INCONSISTENT WITH THE INDEPENDENCE*, INTEGRITY*, OR 5 
IMPARTIALITY* OF THE JUDICIARY 6 

 7 
Judges and candidates for judicial office* are entitled to entertain their personal 8 
views on political questions.  They are not required to surrender their rights or 9 
opinions as citizens.  They shall, however, not engage in political activity that may 10 
create the appearance of political bias or impropriety.*  Judicial independence,* 11 
impartiality,* and integrity* shall dictate the conduct of judges and candidates for 12 
judicial office.*  13 

 14 
Judges and candidates for judicial office* shall comply with all applicable 15 
election, election campaign, and election campaign fundraising laws* and 16 
regulations.   17 

 18 
A. Political Organizations* 19 

 20 
Judges and candidates for judicial office* shall not 21 
 22 

(1) act as leaders or hold any office in a political organization;*  23 
 24 

(2) make speeches for a political organization* or candidate for nonjudicial 25 
office or publicly endorse or publicly oppose a candidate for nonjudicial 26 
office; or  27 

 28 
(3) personally solicit funds for a political organization* or nonjudicial 29 
candidate; or make contributions to a political party or political 30 
organization* or to a nonjudicial candidate in excess of $500 in any 31 
calendar year per political party or political organization* or candidate, or 32 
in excess of an aggregate of $1,000 in any calendar year for all political 33 
parties or political organizations* or nonjudicial candidates.  34 

 35 
ADVISORY COMMITTEE COMMENTARY  36 

The term “political activity” should not be construed so narrowly as to 37 
prevent private comment.  38 

This provision does not prohibit a judge or a candidate for judicial office* 39 
from signing a petition to qualify a measure for the ballot, provided the judge does 40 
not use his or her official title.   41 

In judicial elections, judges are neither required to shield themselves from 42 
campaign contributions nor are they prohibited from soliciting contributions from 43 
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anyone, including attorneys.  Nevertheless, there are necessary limits on judges 1 
facing election if the appearance of impropriety* is to be avoided.  In soliciting 2 
campaign contributions or endorsements, a judge shall not use the prestige of 3 
judicial office in a manner that would reasonably be perceived as coercive.  See 4 
Canons 1, 2, 2A, and 2B.  Although it is improper for a judge to receive a gift* 5 
from an attorney subject to exceptions noted in Canon 4D(6), a judge’s campaign 6 
may receive attorney contributions.  7 

Although attendance at political gatherings is not prohibited, any such 8 
attendance should be restricted so that it would not constitute an express public 9 
endorsement of a nonjudicial candidate or a measure not affecting the law, the 10 
legal system, or the administration of justice* otherwise prohibited by this canon.  11 

Subject to the monetary limitation herein to political contributions, a judge 12 
or a candidate for judicial office* may purchase tickets for political dinners or 13 
other similar dinner functions.  Any admission price to such a political dinner or 14 
function in excess of the actual cost of the meal shall be considered a political 15 
contribution.  The prohibition in Canon 5A(3) does not preclude judges from 16 
contributing to a campaign fund for distribution among judges who are candidates 17 
for reelection or retention, nor does it apply to contributions to any judge or 18 
candidate for judicial office.* 19 

Under this canon, a judge may publicly endorse a candidate for judicial 20 
office.*  Such endorsements are permitted because judicial officers have a special 21 
obligation to uphold the integrity,* impartiality,* and independence* of the 22 
judiciary and are in a unique position to know the qualifications necessary to 23 
serve as a competent judicial officer. 24 

Although family members of the judge or candidate for judicial office* are 25 
not subject to the provisions of this code, a judge or candidate for judicial office* 26 
shall not avoid compliance with this code by making contributions through a 27 
spouse or registered domestic partner* or other family member. 28 
 29 
B. Conduct During Judicial Campaigns and Appointment Process 30 

 31 
(1) A candidate for judicial office* or an applicant seeking appointment to judicial 32 
office shall not: 33 

 34 
(a) make statements to the electorate or the appointing authority that commit the 35 
candidate or the applicant with respect to cases, controversies, or issues that are 36 
likely to come before the courts, or  37 
 38 
(b) knowingly,* or with reckless disregard for the truth, misrepresent the identity, 39 
qualifications, present position, or any other fact concerning himself or herself or 40 
his or her opponent or other applicants.  41 

 42 
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(2) A candidate for judicial office* shall review and approve the content of all 1 
campaign statements and materials produced by the candidate or his or her 2 
campaign committee before their dissemination.  A candidate shall take 3 
appropriate corrective action if the candidate learns of any misrepresentations 4 
made in his or her campaign statements or materials.  A candidate shall take 5 
reasonable measures to prevent any misrepresentations being made in his or her 6 
support by third parties.  A candidate shall take reasonable measures to ensure that 7 
appropriate corrective action is taken if the candidate learns of any 8 
misrepresentations being made in his or her support by third parties. 9 
 10 
(3) Every candidate for judicial office* shall complete a judicial campaign ethics 11 
course approved by the Supreme Court no earlier than one year before or no later 12 
than 60 days after either the filing of a declaration of intention by the candidate, 13 
the formation of a campaign committee, or the receipt of any campaign 14 
contribution, whichever is earliest.  This requirement does not apply to judges who 15 
are unopposed for election and will not appear on the ballot.  This requirement 16 
also does not apply to appellate justices who have not formed a campaign 17 
committee. 18 
 19 
ADVISORY COMMITTEE COMMENTARY  20 

The purpose of Canon 5B is to preserve the integrity* of the appointive and 21 
elective process for judicial office and to ensure that the public has accurate 22 
information about candidates for judicial office.*  Compliance with these 23 
provisions will enhance the integrity,* impartiality,* and independence* of the 24 
judiciary and better inform the public about qualifications of candidates for 25 
judicial office.* 26 

This code does not contain the “announce clause” that was the subject of 27 
the United States Supreme Court’s decision in Republican Party of Minnesota v. 28 
White (2002) 536 U.S. 765.  That opinion did not address the “commit clause,” 29 
which is contained in Canon 5B(1)(a).  The phrase “appear to commit” has been 30 
deleted because, although candidates for judicial office* cannot promise to take a 31 
particular position on cases, controversies, or issues prior to taking the bench and 32 
presiding over individual cases, the phrase may have been overinclusive.  33 

Canon 5B(1)(b) prohibits making knowing misrepresentations, including 34 
false or misleading statements, during an election campaign because doing so 35 
would violate Canons 1 and 2A, and may violate other canons.  36 

Candidates for judicial office* must disclose campaign contributions in 37 
accordance with Canon 3E(2)(b). 38 
 The time limit for completing a judicial campaign ethics course in Canon 39 
5B(3) is triggered by the earliest of either the filing of a declaration of intention, 40 
formation of a campaign committee, or receipt of any campaign contribution.  A 41 
financial contribution by a candidate for judicial office* to his or her own 42 
campaign constitutes receipt of a campaign contribution. 43 
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 1 
C. Speaking at Political Gatherings  2 

 3 
Candidates for judicial office* may speak to political gatherings only on their own 4 
behalf or on behalf of another candidate for judicial office.*  5 
 6 
 7 
 8 
D. Measures to Improve the Law 9 

 10 
A judge or candidate for judicial office* may engage in activity in relation to 11 
measures concerning improvement of the law, the legal system, or the 12 
administration of justice,* only if the conduct is consistent with this code. 13 
 14 
ADVISORY COMMITTEE COMMENTARY 15 

When deciding whether to engage in activity relating to measures 16 
concerning the law, the legal system, or the administration of justice,* such as 17 
commenting publicly on ballot measures, a judge must consider whether the 18 
conduct would violate any other provisions of this code.  See explanation of “law, 19 
the legal system, or the administration of justice” in the terminology section.   20 
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CANON 6  1 
 2 

COMPLIANCE WITH THE CODE OF JUDICIAL ETHICS  3 
 4 
A. Judges  5 
 6 
Anyone who is an officer of the state judicial system and who performs judicial 7 
functions, including, but not limited to, a subordinate judicial officer,* magistrate, 8 
court-appointed arbitrator, judge of the State Bar Court, temporary judge,* and 9 
special master, is a judge within the meaning of this code.  All judges shall comply 10 
with this code except as provided below.  11 
 12 
ADVISORY COMMITTEE COMMENTARY 13 

For the purposes of this canon, if a retired judge is serving in the Assigned 14 
Judges Program, the judge is considered to “perform judicial functions.”  15 
Because retired judges who are privately retained may perform judicial functions, 16 
their conduct while performing those functions should be guided by this code.  17 
 18 
B. Retired Judge Serving in the Assigned Judges Program  19 
 20 
A retired judge who has filed an application to serve on assignment, meets the 21 
eligibility requirements set by the Chief Justice for service, and has received an 22 
acknowledgment of participation in the Assigned Judges Program shall comply 23 
with all provisions of this code, except for the following:  24 
 25 

4C(2)—Appointment to governmental positions  26 
 27 
4E—Fiduciary* activities  28 

 29 
C. Retired Judge as Arbitrator or Mediator  30 
 31 
A retired judge serving in the Assigned Judges Program is not required to comply 32 
with Canon 4F of this code relating to serving as an arbitrator or mediator, or 33 
performing judicial functions in a private capacity, except as otherwise provided in 34 
the Standards and Guidelines for Judicial Assignments promulgated by the Chief 35 
Justice.  36 
 37 
ADVISORY COMMITTEE COMMENTARY  38 

In California, article VI, section 6 of the California Constitution provides 39 
that a “retired judge who consents may be assigned to any court” by the Chief 40 
Justice.  Retired judges who are serving in the Assigned Judges Program pursuant 41 
to the above provision are bound by Canon 6B, including the requirement of 42 
Canon 4G barring the practice of law.  Other provisions of California law,* and 43 
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standards and guidelines for eligibility and service set by the Chief Justice, further 1 
define the limitations on who may serve on assignment.  2 

 3 
D. Temporary Judge,* Referee, or Court-Appointed Arbitrator1

 4 
 5 
A temporary judge,* a person serving as a referee pursuant to Code of Civil 6 
Procedure section 638 or 639, or a court-appointed arbitrator shall comply only 7 
with the following code provisions:  8 
 9 
(1) A temporary judge,* referee, or court-appointed arbitrator shall comply with 10 
Canons 1 [integrity* and independence* of the judiciary], 2A [promoting public 11 
confidence], 3B(3) [order and decorum], 3B(4) [patient, dignified, and courteous 12 
treatment], 3B(6) [require* lawyers to refrain from manifestations of any form of 13 
bias or prejudice], 3D(1) [action regarding misconduct by another judge], and 14 
3D(2) [action regarding misconduct by a lawyer], when the temporary judge,* 15 
referee, or court-appointed arbitrator is actually presiding in a proceeding or 16 
communicating with the parties, counsel, or staff or court personnel while serving 17 
in the capacity of a temporary judge,* referee, or court-appointed arbitrator in the 18 
case.  19 
 20 
(2) A temporary judge,* referee, or court-appointed arbitrator shall, from the time 21 
of notice and acceptance of appointment until termination of the appointment:  22 
 23 
(a) Comply with Canons 2B(1) [not allow family or other relationships to 24 
influence judicial conduct], 3B(1) [hear and decide all matters unless disqualified], 25 
3B(2) [be faithful to and maintain competence in the law*], 3B(5) [perform 26 
judicial duties without bias or prejudice], 3B(7) [accord full right to be heard to 27 
those entitled; avoid ex parte communications, except as specified], 3B(8) [dispose 28 
of matters fairly and promptly], 3B(12) [remain impartial* and not engage in 29 
coercive conduct during efforts to resolve disputes], 3C(1) [discharge 30 
administrative responsibilities without bias and with competence and 31 
cooperatively], 3C(3) [require* staff and court personnel to observe standards of 32 
conduct and refrain from bias and prejudice], and 3C(5) [make only fair, 33 
necessary, and appropriate appointments];  34 
 35 
(b) Not personally solicit memberships or donations for religious, service,* 36 
educational, civic, or charitable organizations from the parties and lawyers 37 
appearing before the temporary judge,* referee, or court-appointed arbitrator;  38 
 39 

                                                 
1 Reference should be made to relevant commentary to analogous or individual canons cited or described in 
this canon and appearing elsewhere in this code. 
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(c) Under no circumstance accept a gift,* bequest, or favor if the donor is a party, 1 
person, or entity whose interests are reasonably likely to come before the 2 
temporary judge,* referee, or court-appointed arbitrator.  A temporary judge,* 3 
referee, or court-appointed arbitrator shall discourage members of the judge’s 4 
family residing in the judge’s household* from accepting benefits from parties 5 
who are reasonably likely to come before the temporary judge,* referee, or court-6 
appointed arbitrator.  7 
 8 
(3) A temporary judge* shall, from the time of notice and acceptance of 9 
appointment until termination of the appointment, disqualify himself or herself in 10 
any proceeding as follows:  11 
 12 
(a) A temporary judge*―other than a temporary judge solely conducting 13 
settlement conferences—is disqualified to serve in a proceeding if any one or more 14 
of the following is true:  15 
 16 

(i) the temporary judge* has personal knowledge* (as defined in Code of 17 
Civil Procedure section 170.1, subdivision (a)(1)) of disputed evidentiary 18 
facts concerning the proceeding;  19 

 20 
(ii) the temporary judge* has served as a lawyer (as defined in Code of 21 
Civil Procedure section 170.1, subdivision (a)(2)) in the proceeding;  22 
 23 
(iii) the temporary judge,* within the past five years, has given legal advice 24 
to, or served as a lawyer (as defined in Code of Civil Procedure section 25 
170.1, subdivision (a)(2), except that this provision requires disqualification 26 
if the temporary judge* represented a party in the past five years rather than 27 
the two-year period specified in section 170.1, subdivision (a)(2)) for a 28 
party in the present proceeding;  29 

 30 
(iv) the temporary judge* has a financial interest (as defined in Code of 31 
Civil Procedure sections 170.1, subdivision (a)(3) and 170.5) in the subject 32 
matter in the proceeding or in a party to the proceeding;  33 
 34 
(v) the temporary judge,* or the spouse or registered domestic partner* of 35 
the temporary judge,* or a person within the third degree of relationship* to 36 
either of them, or the spouse or registered domestic partner* of such a 37 
person is a party to the proceeding or is an officer, director, or trustee of a 38 
party;  39 
 40 
(vi) a lawyer or a spouse or registered domestic partner* of a lawyer in the 41 
proceeding is the spouse, former spouse, registered domestic partner,* 42 
former registered domestic partner,* child, sibling, or parent of the 43 
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temporary judge* or the temporary judge’s spouse or registered domestic 1 
partner,* or if such a person is associated in the private practice of law with 2 
a lawyer in the proceeding; or  3 

 4 
(vii) for any reason:  5 
 6 
(A) the temporary judge* believes his or her recusal would further the 7 
interests of justice;  8 
 9 
(B) the temporary judge* believes there is a substantial doubt as to his or 10 
her capacity to be impartial;* or  11 
 12 
(C) a person aware of the facts might reasonably entertain a doubt that the 13 
temporary judge* would be able to be impartial.*  Bias or prejudice toward 14 
an attorney in the proceeding may be grounds for disqualification. 15 

 16 
(viii) the temporary judge* has received a campaign contribution of $1,500 17 
or more from a party or lawyer in a matter that is before the court and the 18 
contribution was received in anticipation of an upcoming election. 19 

 20 
ADVISORY COMMITTEE COMMENTARY 21 

The application of Canon 6D(3)(a)(iii), providing that a temporary judge* 22 
is disqualified if he or she has given legal advice or served as a lawyer for a party 23 
to the proceeding in the past five years, may depend on the type of assignment and 24 
the amount of time available to investigate whether the temporary judge* has 25 
previously represented a party.  If time permits, the temporary judge* must 26 
conduct such an investigation.  Thus, if a temporary judge* is privately 27 
compensated by the parties or is presiding over a particular matter known* in 28 
advance of the hearing, the temporary judge* is presumed to have adequate time 29 
to investigate.  If, however, a temporary judge* is assigned to a high volume 30 
calendar, such as traffic or small claims, and has not been provided with the 31 
names of the parties prior to the assignment, the temporary judge* may rely on his 32 
or her memory to determine whether he or she has previously represented a party.  33 
 34 
(b) A temporary judge* before whom a proceeding was tried or heard is 35 
disqualified from participating in any appellate review of that proceeding.  36 
 37 
(c) If the temporary judge* has a current arrangement concerning prospective 38 
employment or other compensated service as a dispute resolution neutral or is 39 
participating in, or, within the last two years has participated in, discussions 40 
regarding prospective employment or service as a dispute resolution neutral, or has 41 
been engaged in such employment or service, and any of the following applies:  42 

 43 
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(i) The arrangement or current employment is, or the prior employment or 1 
discussion was, with a party to the proceeding.  2 
 3 
(ii) The temporary judge* directs the parties to participate in an alternative 4 
dispute resolution process in which the dispute resolution neutral will be an 5 
individual or entity with whom the temporary judge* has the arrangement, 6 
is currently employed or serves, has previously been employed or served, 7 
or is discussing or has discussed the employment or service.  8 
 9 
(iii) The temporary judge* will select a dispute resolution neutral or entity 10 
to conduct an alternative dispute resolution process in the matter before the 11 
temporary judge,* and among those available for selection is an individual 12 
or entity with whom the temporary judge* has the arrangement, is currently 13 
employed or serves, has previously been employed or served, or is 14 
discussing or has discussed the employment or service.  15 

 16 
For the purposes of canon 6D(3)(c), the definitions of “participating in 17 
discussions,” “has participated in discussions,” “party,” and “dispute resolution 18 
neutral” are set forth in Code of Civil Procedure section 170.1, subdivision (a)(8), 19 
except that the words “temporary judge” shall be substituted for the word “judge” 20 
in such definitions.  21 
 22 
(d) A lawyer is disqualified from serving as a temporary judge* in a family law or 23 
unlawful detainer proceeding if in the same type of proceeding:  24 

 25 
(i) the lawyer holds himself or herself out to the public as representing 26 
exclusively one side; or  27 
 28 
(ii) the lawyer represents one side in 90 percent or more of the cases in 29 
which he or she appears.  30 

 31 
ADVISORY COMMITTEE COMMENTARY  32 

Under Canon 6D(3)(d), “one side” means a category of persons such as 33 
landlords, tenants, or litigants exclusively of one gender.  34 
 35 
(4) After a temporary judge* who has determined himself or herself to be 36 
disqualified from serving under Canon 6D(3)(a)–(d) has disclosed the basis for his 37 
or her disqualification on the record, the parties and their lawyers may agree to 38 
waive the disqualification and the temporary judge* may accept the waiver.  The 39 
temporary judge* shall not seek to induce a waiver and shall avoid any effort to 40 
discover which lawyers or parties favored or opposed a waiver.  41 
 42 
 43 
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ADVISORY COMMITTEE COMMENTARY  1 
Provisions addressing waiver of mandatory disqualifications or limitations, 2 

late discovery of grounds for disqualification or limitation, notification of the 3 
court when a disqualification or limitation applies, and requests for 4 
disqualification by the parties are located in rule 2.818 of the California Rules of 5 
Court.  Rule 2.818 states that the waiver must be in writing, must recite the basis 6 
for the disqualification or limitation, and must state that it was knowingly* made.  7 
It also states that the waiver is effective only when signed by all parties and their 8 
attorneys and filed in the record.  9 
 10 
(5) A temporary judge,* referee, or court-appointed arbitrator shall, from the time 11 
of notice and acceptance of appointment until termination of the appointment:  12 
 13 
(a) In all proceedings, disclose in writing or on the record information as required 14 
by law,* or information that is reasonably relevant to the question of 15 
disqualification under Canon 6D(3), including personal or professional 16 
relationships known* to the temporary judge,* referee, or court-appointed 17 
arbitrator, that he or she or his or her law firm has had with a party, lawyer, or law 18 
firm in the current proceeding, even though the temporary judge,* referee, or 19 
court-appointed arbitrator concludes that there is no actual basis for 20 
disqualification; and  21 
 22 
(b) In all proceedings, disclose in writing or on the record membership of the 23 
temporary judge,* referee, or court-appointed arbitrator, in any organization that 24 
practices invidious discrimination on the basis of race, sex, gender, religion, 25 
national origin, ethnicity, or sexual orientation, except for membership in a 26 
religious or an official military organization of the United States and membership 27 
in a nonprofit youth organization* so long as membership does not violate Canon 28 
4A [conduct of extrajudicial activities].  29 
 30 
(6) A temporary judge,* referee, or court-appointed arbitrator, from the time of 31 
notice and acceptance of appointment until the case is no longer pending in any 32 
court, shall not make any public comment about a pending* or impending* 33 
proceeding in which the temporary judge,* referee, or court-appointed arbitrator 34 
has been engaged, and shall not make any nonpublic comment that might 35 
substantially interfere with such proceeding. The temporary judge,* referee, or 36 
court-appointed arbitrator shall require* similar abstention on the part of staff and 37 
court personnel subject to his or her control.  This canon does not prohibit the 38 
following:  39 
 40 
(a) Statements made in the course of the official duties of the temporary judge,* 41 
referee, or court-appointed arbitrator; and  42 
 43 
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(b) Explanations about the procedures of the court.  1 
 2 
(7) From the time of appointment and continuing for two years after the case is no 3 
longer pending* in any court, a temporary judge,* referee, or court-appointed 4 
arbitrator shall under no circumstances accept a gift,* bequest, or favor from a 5 
party, person, or entity whose interests have come before the temporary judge,* 6 
referee, or court-appointed arbitrator in the matter.  The temporary judge,* referee, 7 
or court-appointed arbitrator shall discourage family members residing in the 8 
household of the temporary judge,* referee, or court-appointed arbitrator from 9 
accepting any benefits from such parties, persons or entities during the time period 10 
stated in this subdivision.  The demand for or receipt by a temporary judge,* 11 
referee, or court-appointed arbitrator of a fee for his or her services rendered or to 12 
be rendered shall not be a violation of this canon.  13 
 14 
(8) A temporary judge,* referee, or court-appointed arbitrator shall, from time of 15 
notice and acceptance of appointment and continuing indefinitely after the 16 
termination of the appointment:  17 
 18 
(a) Comply with Canon 3B(11) [no disclosure of nonpublic information* acquired 19 
in a judicial capacity] (except as required by law*);  20 
 21 
(b) Not commend or criticize jurors sitting in a proceeding before the temporary 22 
judge,* referee, or court-appointed arbitrator for their verdict other than in a court 23 
order or opinion in such proceeding, but may express appreciation to jurors for 24 
their service to the judicial system and the community; and  25 
 26 
(c) Not lend the prestige of judicial office to advance his, her, or another person’s 27 
pecuniary or personal interests and not use his or her judicial title in any written 28 
communication intended to advance his, her, or another person’s pecuniary or 29 
personal interests, except to show his, her, or another person’s qualifications.  30 
 31 
(9)(a) A temporary judge* appointed under rule 2.810 of the California Rules of 32 
Court, from the time of appointment and continuing indefinitely after the 33 
termination of the appointment, shall not use his or her title or service as a 34 
temporary judge* (1) as a description of the lawyer’s current or former principal 35 
profession, vocation, or occupation on a ballot designation for judicial or other 36 
elected office, (2) in an advertisement about the lawyer’s law firm or business, or 37 
(3) on a letterhead, business card, or other document that is distributed to the 38 
public identifying the lawyer or the lawyer’s law firm.  39 
 40 
(b) This canon does not prohibit a temporary judge* appointed under rule 2.810 of 41 
the California Rules of Court from using his or her title or service as a temporary 42 
judge* on an application to serve as a temporary judge,* including an application 43 
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in other courts, on an application for employment or for an appointment to a 1 
judicial position, on an individual resume or a descriptive statement submitted in 2 
connection with an application for employment or for appointment or election to a 3 
judicial position, or in response to a request for information about the public 4 
service in which the lawyer has engaged.  5 
 6 
(10) A temporary judge,* referee, or court-appointed arbitrator shall comply with 7 
Canon 6D(2) until the appointment has been terminated formally or until there is 8 
no reasonable probability that the temporary judge,* referee, or court-appointed 9 
arbitrator will further participate in the matter.  A rebuttable presumption that the 10 
appointment has been formally terminated shall arise if, within one year from the 11 
appointment or from the date of the last hearing scheduled in the matter, 12 
whichever is later, neither the appointing court nor counsel for any party in the 13 
matter has informed the temporary judge,* referee, or court-appointed arbitrator 14 
that the appointment remains in effect.  15 
 16 
(11) A lawyer who has been a temporary judge,* referee, or court-appointed 17 
arbitrator in a matter shall not accept any representation relating to the matter 18 
without the informed written consent of all parties.  19 
 20 
(12) When by reason of serving as a temporary judge,* referee, or court-appointed 21 
arbitrator in a matter, he or she has received confidential information from a party, 22 
the person shall not, without the informed written consent of the party, accept 23 
employment in another matter in which the confidential information is material.  24 
 25 
ADVISORY COMMITTEE COMMENTARY  26 

Any exceptions to the canons do not excuse a judicial officer’s separate 27 
statutory duty to disclose information that may result in the judicial officer’s 28 
recusal or disqualification.  29 
 30 
E. Judicial Candidate  31 
 32 
A candidate for judicial office* shall comply with the provisions of Canon 5.  33 
 34 
F. Time for Compliance  35 
 36 
A person to whom this code becomes applicable shall comply immediately with 37 
all provisions of this code except Canons 4D(4) and 4E and shall comply with 38 
these canons as soon as reasonably possible and shall do so in any event within a 39 
period of one year.  40 
 41 
 42 
 43 
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ADVISORY COMMITTEE COMMENTARY  1 
If serving as a fiduciary* when selected as a judge, a new judge may, 2 

notwithstanding the prohibitions in Canon 4E, continue to serve as fiduciary* but 3 
only for that period of time necessary to avoid adverse consequences to the 4 
beneficiary of the fiduciary* relationship and in no event longer than one year.   5 
 6 
G. (Canon 6G repealed effective June 1, 2005; adopted December 30, 2002.)  7 
 8 
H. Judges on Leave Running for Other Public Office  9 
 10 
A judge who is on leave while running for other public office pursuant to article 11 
VI, section 17 of the California Constitution shall comply with all provisions of 12 
this code, except for the following, insofar as the conduct relates to the campaign 13 
for public office for which the judge is on leave:  14 
 15 
2B(2)—Lending the prestige of judicial office to advance the judge’s personal 16 
interest  17 
 18 
4C(1)—Appearing at public hearings  19 
 20 
5—Engaging in political activity (including soliciting and accepting campaign 21 
contributions for the other public office). 22 
 23 
ADVISORY COMMITTEE COMMENTARY 24 

These exceptions are applicable only during the time the judge is on leave 25 
while running for other public office.  All of the provisions of this code will 26 
become applicable at the time a judge resumes his or her position as a judge.  27 
Conduct during elections for judicial office is governed by Canon 5.  28 
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CALIFORNIA CODE OF CIVIL PROCEDURE 

Section 170.9 

§ 170.9.  Acceptance of gifts; value limit; exceptions; adjustments; travel expenses 

(a) A judge shall not accept gifts from a single source in a calendar year with a total 

value of more than two hundred fifty dollars ($250)*.  This section shall not be construed 

to authorize the receipt of gifts that would otherwise be prohibited by the California Code 

of Judicial Ethics adopted by the California Supreme Court or any other law. 

(b) This section shall not prohibit or limit the following: 

(1) Payments, advances, or reimbursements for travel and related lodging and 

subsistence permitted by subdivision (e). 

(2) Wedding gifts and gifts exchanged between individuals on birthdays, holidays 

and other similar occasions, if the gifts exchanged are not substantially 

disproportionate in value. 

(3) A gift, bequest, favor, or loan from a person whose preexisting relationship with a 

judge would prevent the judge from hearing a case involving that person, under the 

Code of Judicial Ethics adopted by the California Supreme Court. 

(c) For purposes of this section, “judge” includes all of the following: 

 (1)  Judges of the superior courts. 

 (2)  Justices of the courts of appeal and the Supreme Court. 

 (3)  Subordinate judicial officers, as defined in Section 71601 of the Government 

Code. 

(d) The gift limitation amounts in this section shall be adjusted biennially by the 

Commission on Judicial Performance to reflect changes in the Consumer Price Index, 

rounded to the nearest ten dollars ($10). 

(e) Payments, advances, or reimbursements, for travel, including actual transportation 

and related lodging and subsistence that is reasonably related to a judicial or 

governmental purpose, or to an issue of state, national, or international public policy, is 
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not prohibited or limited by this section if any of the following apply: 

(1) The travel is in connection with a speech, practice demonstration, or group or 

panel discussion given or participated in by the judge, the lodging and subsistence 

expenses are limited to the day immediately preceding, the day of, and the day 

immediately following the speech, demonstration, or discussion, and the travel is 

within the United States. 

(2) The travel is provided by a government, a governmental agency or authority, a 

foreign government, a foreign bar association, an international service organization, a 

bona fide public or private educational institution, as defined in Section 203 of the 

Revenue and Taxation Code, or a nonprofit charitable or religious organization that is 

exempt from taxation under Section 501(c)(3) of the Internal Revenue Code, or by a 

person domiciled outside the United States who substantially satisfies the 

requirements for tax exempt status under Section 501(c)(3) of the Internal Revenue 

Code. 

For purposes of this section, “foreign bar association” means an association of 

attorneys located outside the United States (A) that performs functions substantially 

equivalent to those performed by state or local bar associations in this state and (B) that 

permits membership by attorneys in that country representing various legal specialties 

and does not limit membership to attorneys generally representing one side or another in 

litigation.  “International service organization” means a bona fide international service 

organization of which the judge is a member.  A judge who accepts travel payments from 

an international service organization pursuant to this subdivision shall not preside over or 

participate in decisions affecting that organization, its state or local chapters, or its local 

members. 

(3) The travel is provided by a state or local bar association or judges professional 

association in connection with testimony before a governmental body or attendance at 

any professional function hosted by the bar association or judges professional 

association, the lodging and subsistence expenses are limited to the day immediately 

preceding, the day of, and the day immediately following the professional function. 

(f) Payments, advances, and reimbursements for travel not described in subdivision (e) 

are subject to the limit in subdivision (a). 

Cal. Coalition for Families and Children v. San Diego County Bar Ass'n 
13 cv 1944 CAB BLM 

CCFC Master Exhs. P2327



(g) No judge shall accept any honorarium. 

(h) “Honorarium” means a payment made in consideration for any speech given, article 

published, or attendance at a public or private conference, convention, meeting, social 

event, meal or like gathering.  

(i)  “Honorarium” does not include earned income for personal services that are 

customarily provided in connection with the practice of a bona fide business, trade, or 

profession, such as teaching or writing for a publisher, and does not include fees or other 

things of value received pursuant to Section 94.5 of the Penal Code for performance of a 

marriage. 

For purposes of this section, “teaching” shall include presentations to impart educational 

information to lawyers in events qualifying for credit under mandatory continuing legal 

education, to students in bona fide educational institutions, and to associations or groups 

of judges. 

(j) Subdivisions (a) and (e) shall apply to all payments, advances, and reimbursements 

for travel and related lodging and subsistence. 

(k) This section does not apply to any honorarium that is not used and, within 30 days 

after receipt, is either returned to the donor or delivered to the Controller for deposit in 

the General Fund without being claimed as a deduction from income for tax purposes. 

(l) “Gift” means a payment to the extent that consideration of equal or greater value is 

not received and includes a rebate or discount in the price of anything of value unless the 

rebate or discount is made in the regular course of business to members of the public 

without regard to official status.  A person, other than a defendant in a criminal action, 

who claims that a payment is not a gift by reason of receipt of consideration has the 

burden of proving that the consideration received is of equal or greater value.  However, 

the term “gift” does not include any of the following: 

(1) Informational material such as books, reports, pamphlets, calendars, periodicals, 

cassettes and discs, or free or reduced-price admission, tuition, or registration, for 

informational conferences or seminars.  No payment for travel or reimbursement for 

any expenses shall be deemed “informational material.” 

(2) Gifts that are not used and, within 30 days after receipt, are returned to the donor 
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CALIFORNIA GOVERNMENT CODE 

Provisions pertaining to the Commission on Judicial Performance 

  

CHAPTER 2.5 
COMMISSION ON JUDICIAL PERFORMANCE 

 
ARTICLE 1 

General Provisions 

§ 68701. Definitions  

As used in this chapter, "commission" means the Commission on Judicial Performance 
provided for in Section 8 of Article VI of the Constitution, "masters" means special 
masters appointed by the Supreme Court pursuant to rules adopted by the Judicial 
Council, and "judge" means a judge who is the subject of an investigation or proceeding 
under Section 18 of Article VI of the Constitution.  

§ 68701.5. Retired judge; senior judge status; investigation and termination; 
maximum salary 

Notwithstanding Section 68701, the Commission on Judicial Performance may 
investigate the conduct or performance of any retired judge serving on senior judge status 
pursuant to rules adopted by the Judicial Council. The commission also shall have the 
power to order a retired judge’s senior judge status terminated for incapacity or any 
failure to carry out the duties of the office, but in no instance shall the salary together 
with any Judges’ Retirement Law allowance paid for service or disability in any year 
exceed 100 percent of the current salary of the judge’s office from which he or she 
retired.  

§ 68702. Officers and employees; experts and reporters; witnesses; legal counsel  

The commission may employ such officers, assistants, and other employees as it deems 
necessary for the performance of the duties and exercise of the powers conferred upon the 
commission and upon the masters, may arrange for and compensate medical and other 
experts and reporters, may arrange for attendance of witnesses, including witnesses not 
subject to subpoena, and may pay from funds available to it all expenses reasonably 
necessary for effectuating the purposes of Section 8 and Section 18 of Article VI of the 
Constitution, whether or not specifically enumerated herein. The Attorney General shall, 
if requested by the commission, act as its counsel generally or in any particular 
investigation or proceeding. The commission may employ special counsel from time to 
time when it deems such employment necessary.  
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§ 68703. Expenses  

Each member of the commission and each master shall be allowed his necessary 
expenses for travel, board, and lodging incurred in the performance of his duties.  

§ 68704. Concurrence of majority in acts of council  

No act of the commission shall be valid unless concurred in by a majority of its members. 
The commission shall select one of its members to serve as chairman.  

ARTICLE 2 
Co-operation of Public Officers and Agencies 

§ 68725. Assistance and information  

State and local public bodies and departments, officers and employees thereof, and 
officials and attaches of the courts of this State shall co-operate with and give reasonable 
assistance and information to the commission and any authorized representative thereof, 
in connection with any investigations or proceedings within the jurisdiction of the 
commission.  

§ 68726. Service of process; execution of orders  

It shall be the duty of the sheriffs and marshals in the several counties, upon request of 
the commission or its authorized representative, to serve process and execute all lawful 
orders of the commission.  

ARTICLE 3 
Investigations and Hearings 

§ 68750. Oaths; inspection of books and records; subpoenas 

In the conduct of investigations and formal proceedings, the commission or the masters 
may (a) administer oaths; (b) order and otherwise provide for the inspection of books and 
records; and (c) issue subpoenas for the attendance of witnesses and the production of 
papers, books, accounts, documents and testimony relevant to any such investigation or 
formal proceeding.  

The power to administer oaths, to issue subpoenas, or to make orders for or concerning 
the inspection of books and records may be exercised by a member of the commission or 
a master, unless the commission shall otherwise determine.  

§ 68751. Scope of process; attendance of witnesses  

In any investigation or formal proceeding in any part of the State, the process extends to 
all parts of the State. A person is not obliged to attend as a witness in any investigation or 
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proceeding under this chapter unless the person is a resident within the state at the time of 
service.  

§ 68752. Order compelling witness to attend and testify  

If any person refuses to attend or testify or produce any writings or things required by any 
such subpoena, the commission or the masters may petition the superior court for the 
county in which the hearing is pending for an order compelling such person to attend and 
testify or produce the writings or things required by the subpoena before the commission 
or the masters. The court shall order such person to appear before it at a specified time 
and place and then and there show cause why he has not attended or testified or produced 
the writings or things as required. A copy of the order shall be served upon him. If it 
appears to the court that the subpoena was regularly issued, the court shall order such 
person to appear before the commission or the masters at the time and place fixed in the 
order and testify or produce the required writings or things. Upon failure to obey 
the order, such person shall be dealt with as for contempt of court.  

§ 68753. Depositions  

In any pending investigation or formal proceeding, the commission or the masters may 
order the deposition of a person residing within or without the state to be taken in such 
form and subject to such limitations as may be prescribed in the order. If the judge and 
counsel for the commission do not stipulate as to the manner of taking the deposition, 
either the judge or counsel may file in the superior court a petition entitled "In the Matter 
of Proceeding of Commission on Judicial Performance No. _____ (state number)," and 
stating generally, without identifying the judge, the nature of the pending matter, the 
name and residence of the person whose testimony is desired, and, directions, if any, of 
the commission or masters, asking that an order be made requiring that person to appear 
and testify before a designated officer. Upon the filing of the petition, the court may 
make an order requiring that person to appear and testify. A subpoena for the deposition 
shall be issued by the clerk and the deposition shall be taken and returned, in the manner 
prescribed by law for depositions in civil actions. If the deposition is that of a person 
residing or present within this state, the petition shall be filed in the superior court of the 
county in which the person resides or is present; otherwise in the superior court of any 
county in which the commission maintains an office.  

§ 68754. Witness fees; mileage  

Each witness, other than an officer or employee of the State or a political subdivision or 
an officer or employee of a court of this State, shall receive for his attendance the same 
fees and all witnesses shall receive the same mileage allowed by law to a witness in civil 
cases. The amounts shall be paid by the commission from funds appropriated for the use 
of the commission.  
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§ 68755. Costs  

No award of costs shall be made in any proceeding before the commission, masters, or 
Supreme Court.  

§ 68756. Access grant to nonpublic records of court proceedings relevant to a 
judicial performance; petition for public disclosure of records; persons entitled to 
object 

(a) Notwithstanding any other provision of law, the commission shall be given 
access, on an ex parte basis, to all nonpublic records of court proceedings, including 
confidential sealed records and transcripts, relevant to the performance of any judge, 
former judge, or subordinate judicial officer (hereafter, collectively, judicial officer) 
within the commission’s jurisdiction under Sections 18 and 18.1 of Article VI of the 
Constitution.  The commission shall make a written request to the court in which the 
proceedings occurred.  The court shall file the request under seal.  Access to the 
requested records shall be provided within 15 days of the written request. 

 
(b) (1) If the commission or the judicial officer who is the subject of the 

commission’s investigation or proceeding intends to publicly disclose any nonpublic 
records or information obtained pursuant to subdivision (a), the commission or judicial 
officer shall petition the court that granted access to the records or another court that has 
jurisdiction, for authorization to disclose.  The petition, filed under seal, shall identify the 
records or information to be disclosed and the reason for disclosure.  To the extent that it 
does not unduly lessen the evidentiary value of the records or otherwise defeat the 
purpose of disclosure, the petitioner shall redact from the records names and other 
identifying information. 

 
(2) The court shall grant the petition if it determines that there is good cause 

for disclosure.  The court may issue protective orders, including further redaction of 
names or other identifying information, to the extent that they do not unduly lessen the 
evidentiary value of the records or otherwise defeat the purpose of disclosure.  Within 15 
days after the filing of a petition, the court may order the petitioner to give notice of the 
intended disclosure to any person who may be adversely affected by the disclosure.  Any 
person who has been provided notice pursuant to this section may, within 20 days of 
service of the notice, file an objection to the intended disclosure with the court and serve 
the objection on the petitioner. 

 
(3) The court shall grant or deny the petition in whole or in part, stating its 

reasons therefore, within 15 days of a timely objection, or the expiration of time for filing 
an objection if no objection is filed, or within 15 days of the filing of the petition for 
which no notice is required. 

 
(c) Access to, and disclosure of, records under this section shall not be limited by any 

court order sealing those records. 
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(d) Persons entitled to file an objection to the intended disclosure shall not include the 
judge, former judge, or subordinate judicial officer who is the subject of the 
commission’s investigation or disciplinary proceedings, unless he or she was a party or 
parent, guardian, or conservator of a party in the underlying action.  A request or petition 
filed under this section shall not be considered or ruled on by a judicial officer who is the 
subject of the commission’s investigation or disciplinary proceedings related to the 
requested information. 

 

CHAPTER 11 
JUDGES' RETIREMENT LAW 

(Applicable to judges first elected or appointed to judicial office prior to November 
9, 1994.) 

ARTICLE 2 
Retirement for Service 

***  

§ 75033.2. Conviction of felony involving moral turpitude or committed in course of 
performing duties; loss of benefits  

A judge who pleads guilty or no contest or is found guilty of a crime committed while 
holding judicial office which is punishable as a felony under California or federal law and 
which either involves moral turpitude under that law or was committed in the course and 
scope of performing the judge’s duties, and the conviction becomes final shall not receive 
any benefits from the Judges’ Retirement System, except that the amount of his or her 
accumulated contributions shall be paid to him or her by the Judges’ Retirement System.  

*** 

ARTICLE 3 
Disability Retirement 

§ 75060. Mental or physical disability; consent to and approval of retirement; 
certificate; filling vacancy  

(a) Any judge who is unable to discharge efficiently the duties of his or her office by 
reason of mental or physical disability that is or is likely to become permanent may, with 
his or her consent and with the approval of the Chief Justice or Acting Chief Justice and 
the Commission on Judicial Performance, be retired from office. The consent of the judge 
shall be made on a written application to the Commission on Judicial Performance. The 
retirement shall be effective upon approval by the designated officers, except as provided 
in subdivision (b). A certificate evidencing the approval shall be filed with the Secretary 
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of State. Upon the filing of the certificate, a successor shall be appointed to fill the 
vacancy.  

(b) Any judge who dies after executing an application evidencing his or her consent that 
has been received in the office of the commission and before the approval of both of the 
designated officers has been obtained shall be deemed to have retired on the date of his or 
her death if the designated officers, prior to the filling of the vacancy created by the 
judge’s death, file with the Secretary of State their certificate of approval.  

(c) No retirement under this section may be approved unless a written statement by a 
physician or psychiatrist that he or she has personally examined the judge applying for 
retirement under this section and that he or she is of the opinion that the judge is unable 
to discharge efficiently the duties of the judge’s office by reason of a mental or physical 
disability that is or is likely to become permanent is presented to the persons having the 
responsibility to approve or disapprove the retirement.  

§ 75060.1. Application of section; claim against state  

Notwithstanding any provision of law to the contrary, every judge retired for disability 
before or after the effective date of this section shall receive a retirement allowance in an 
amount that he or she would have received had he or she retired after the effective date of 
this section. This section does not give any retired judge a claim against the state for any 
increase in retirement allowance or other benefit for time prior to the effective date of this 
section.  

§ 75060.5. Judges receiving allowances under § 75061; effect of repeal  

Every judge retired under Section 75060, who on the ninetieth day (9/10/57) after the 
final adjournment (6/12/57) of the 1957 Regular Session of the Legislature is receiving a 
retirement allowance computed pursuant to Section 75061, shall, notwithstanding the 
repeal of Section 75061, continue to receive such allowance pursuant to the terms of 
Section 75061 as if such section were not repealed and shall not receive the retirement 
allowance provided for by Section 75060.6.  

§ 75060.6. Judges receiving allowance; fitness examination; effect  

The Commission on Judicial Performance, in its discretion, but not more often than once 
every two years, may require any judge who is receiving an allowance under this section 
and who is under the age of 65 years to undergo medical examination. The examination 
shall be made by one or more physicians or surgeons, appointed by the Commission on 
Judicial Performance, at the place of residence of the judge or other place mutually 
agreed upon. Upon the basis of the examination the commission shall determine whether 
he or she is still incapacitated, physically or mentally, for service as a judge. If the 
commission determines, on the basis of the results of the medical examination, that he or 
she is not so incapacitated, he or she shall be a judicial officer of the state, but shall not 
exercise any of the powers of a justice or judge except while under assignment to a court 
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by the Chairman of the Judicial Council. The allowance of the judge shall cease if he or 
she refuses an assignment while he or she is not so incapacitated. The provisions of 
Section 68543.5 are applicable to such a judge. The provisions of this section and of 
Section 75060 are applicable to all judges of courts of record in this state.  

§ 75061. Disability retirement; prerequisites  

(a) Any person who becomes a judge during the period of January 1, 1980, through 
December 31, 1988, shall not be eligible to be retired for disability unless the judge is 
credited with at least two years of judicial service or unless the disability is a result of 
injury or disease arising out of and in the course of judicial service. 

(b) Any person who becomes a judge on or after January 1, 1989, shall not be eligible to 
be retired for disability unless the judge is credited with at least four years of judicial 
service or unless the disability is a result of injury or disease arising out of and in the 
course of judicial service. 

§ 75062. Felony charges or convictions; effect on disability retirement application 

A judge who applies for disability retirement and against whom there is pending a 
criminal charge of the commission of, or who has been convicted of, a felony under 
California or federal law (allegedly committed or committed while holding judicial 
office), prior to the approval of the application:  

(a) Shall be presumed not to be disabled and this presumption is a presumption affecting 
the burden of proof.  

(b) Shall, in a disability retirement proceeding before the commission, be subject to the 
standard of proof of clear and convincing evidence sufficient to sustain a claim to a 
reasonable certainty.  

(c) Shall support the application with written statements described in subdivision (c) of 
Section 75060 from each of at least two physicians or two psychiatrists.  

§ 75063. Judicial misconduct; effect on disability retirement application 

A judge against whom there is pending a disciplinary proceeding which could lead to his 
or her removal from office or who has been removed from office for judicial misconduct, 
prior to the approval of his or her application for disability retirement:  

(a) Shall be presumed not to be disabled and this presumption is a presumption affecting 
the burden of proof.  

(b) Shall, in a disability retirement proceeding before the commission, be subject to the 
standard of proof of clear and convincing evidence sufficient to sustain a claim to a 
reasonable certainty.  
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(c) Shall support the application with written statements described in subdivision (c) of 
Section 75060 from each of at least two physicians or two psychiatrists.  

§ 75064. Defeat at election; effect on disability retirement application 

A member who is defeated at an election and who either had submitted, prior to the date 
of the election, an application for disability retirement or submits, on or after the date of 
the election, an application for disability retirement:  

(a) Shall be presumed not to be disabled and this presumption is a presumption affecting 
the burden of proof.  

(b) Shall, in a disability retirement proceeding before the commission, be subject to the 
standard of proof of clear and convincing evidence sufficient to sustain a claim to a 
reasonable certainty.  

(c) Shall support the application with written statements described in subdivision (c) of 
Section 75060 from each of at least two physicians or two psychiatrists.  

ARTICLE 4 

EMPLOYMENT OF RETIRED JUDGES 

§ 75080. Termination or diminution of disability allowance; post-retirement law 
practice or employment; compensation reports 

(a)    If, after retirement for disability, a retired judge engages in the practice of law or 
other gainful occupation, the retirement allowance otherwise payable to him or her shall 
continue and shall not be reduced, except as provided in this section. 

(b)    If a retired judge becomes entitled to any salary for assignment to a court by the 
Chairperson of the Judicial Council after retirement under Section 75060, the retirement 
allowance otherwise payable to him or her shall, during the time he or she is entitled to 
receive that salary or other compensation, be reduced by the amount of that salary or 
compensation. 

(c)    Except as provided in subdivision (d), if a judge who is retired for disability engages 
in the practice of law or any other gainful occupation in which the compensation earned 
in any month when combined with the judge’s allowance exceeds 75 percent of the salary 
payable to the judge holding the judicial office to which the retired judge was last elected 
or appointed, the retirement allowance otherwise payable to the judge shall be reduced by 
the amount of any earnings in excess of that amount. The judge shall report the 
compensation earned during each month to the board by the eighth day of the following 
month. 
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(d)    If a judge who is retired for disability engages in the practice of law or other gainful 
occupation that requires the discharge of duties substantially similar to those duties that 
he or she was found, pursuant to Section 75060, to be unable to discharge efficiently 
because of his or her mental or physical disability, the retirement allowance otherwise 
payable to him or her shall cease permanently. 

(e)    Persons affected by this section shall report all compensation earned in a form and 
manner required by the Board of Administration of the Public Employees’ Retirement 
System under penalty of perjury. The board shall have the authority to require these 
persons to grant the board permission to request wage information for the purposes of 
verifying the reported compensation earned. The Employment Development Department 
shall report compensation in a form and manner required by the board in accordance with 
Section 1798.24 of the Civil Code. The board shall reimburse the Employment 
Development Department for the costs that the department incurs in searching for and 
providing that information. 

(f)    When a person described in subdivision (c) reaches the age at which he or she would 
have been eligible for retirement, pursuant to Section 75025, had he or she not incurred 
the disability, his or her retirement allowance shall be made equal to the amount it would 
be if not reduced under that subdivision, and shall not again be modified for any cause. 

(g)    A judge who is retired for disability or becomes entitled to any salary for 
assignment to a court by the Chairperson of the Judicial Council after retirement under 
section 75060 shall not be eligible to receive service credit in another public retirement 
system or under this chapter or to be reinstated to this system. 

    The Legislature reserves the right to increase or reduce the benefits prescribed by this 
section as it may find appropriate. 

  

CHAPTER 11.5 

JUDGES’ RETIREMENT SYSTEM II 
(Applicable to judges first elected or appointed to judicial office on or after 

November 9, 1994.) 

ARTICLE 4 

DISABILITY RETIREMENT 

§ 75560. Eligibility 

No judge shall be eligible to be retired for disability unless the judge is credited with at 
least five years of judicial service or unless the disability is a result of injury or disease 
arising out of and in the course of judicial service. 
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§ 75560.1. Mental or physical disability; consent to and approval of retirement; 
certificate; filling vacancy 

   (a)    Any judge who is unable to discharge efficiently the duties of his or her office by 
reason of mental or physical disability that is or is likely to become permanent may, with 
his or her consent and with the approval of the Chief Justice or Acting Chief Justice and 
the Commission on Judicial Performance, be retired from office. The consent of the judge 
shall be made on a written application to the Commission on Judicial Performance, 
signed by the judge or a family member or legal representative acting on the judge’s 
behalf. The retirement shall be effective upon approval by the designated officers, except 
as provided in subdivision (b). A certificate evidencing the approval shall be filed with 
the Secretary of State. Upon the filing of the certificate, a successor shall be appointed to 
fill the vacancy. 

    (b)    Any judge who dies after executing an application evidencing his or her consent 
that has been received in the office of the commission and before the approval of both of 
the designated officers has been obtained shall be deemed to have retired on the date of 
his or her death if the designated officers, prior to the filing of the vacancy created by the 
judge’s death, file with the Secretary of State their certificate of approval. 

    (c)    No retirement under this section may be approved unless a written statement by a 
physician or psychiatrist that he or she has personally examined the judge applying for 
retirement under this section and that he or she is of the opinion that the judge is unable 
to discharge efficiently the duties of the judge’s office by reason of a mental or physical 
disability that is or is likely to become permanent is presented to the persons having the 
responsibility to approve or disapprove the retirement. 

§75560.4. Disability retirement allowance 

    (a)    A judge who retires for disability shall receive a retirement allowance in an 
amount equal to the lower of the following: 

            (1)     The benefit factor under subdivision (d) of Section 75522 multiplied by the 
judge’s final compensation on the effective date of the disability retirement multiplied by 
the number of years of service the judge would have been credited if the judge’s service 
had continued to the age the judge would have first been eligible to retire under 
subdivision (a) of Section 75522. 

            (2)     Sixty-five percent of the judge’s final compensation on the effective date of 
the disability retirement. 

    (b)     Notwithstanding subdivision (a), the retirement allowance of a judge who retires 
for disability shall equal 65 percent of the judge’s final compensation on the effective 
date of the disability retirement regardless of the judge’s age or length of service, if the 
Commission on Judicial Performance determines that the disability is predominantly a 
result of injury arising out of and in the course of judicial service. 
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§ 75560.6. Judges receiving allowance; medical examination; effect 

The Commission on Judicial Performance, in its discretion, but not more often than once 
every two years, may require any judge who is receiving an allowance under this article 
and who is under the age of 65 years to undergo medical examination. The examination 
shall be made by one or more physicians and surgeons, appointed by the Commission on 
Judicial Performance, at the place of residence of the judge or other place mutually 
agreed upon. Upon the basis of the examination the commission shall determine whether 
he or she is still incapacitated, physically or mentally, for service as a judge. If the 
commission determines, on the basis of the results of the medical examination, that he or 
she is not so incapacitated, he or she shall be a judicial officer of the state, but shall not 
exercise any of the powers of the justice or judge except while under assignment to a 
court by the Chairperson of the Judicial Council. The allowance of the judge shall cease 
if he or she refuses an assignment while he or she is not so incapacitated. Section 68543.5 
is applicable to the judge. 

§ 75562. Felony charges or convictions; effect on disability retirement application 

A judge who applies for disability retirement and against whom there is pending a 
criminal charge of the commission of, or who has been convicted of, a felony under 
California or federal law, allegedly committed or committed while holding judicial 
office, prior to the approval of the application: 

        (a)     Shall be presumed not to be disabled and this presumption is a presumption 
affecting the burden of proof. 

        (b)     Shall, in a disability retirement proceeding before the commission, be subject 
to the standard of proof of clear and convincing evidence sufficient to sustain a claim to a 
reasonable certainty. 

        (c)     Shall support the application with written statements described in subdivision 
(c) of Section 75560.1 from each of at least two physicians or two psychiatrists. 

§ 75563. Judicial misconduct; effect on disability retirement application 

A judge against whom there is pending a disciplinary proceeding that could lead to his or 
her removal from office or who has been removed from office for judicial misconduct, 
prior to the approval of his or her application for disability retirement: 

        (a)     Shall be presumed not to be disabled and this presumption is a presumption 
affecting the burden of proof. 

        (b)     Shall, in a disability retirement proceeding before the commission, be subject 
to the standard of proof of clear and convincing evidence sufficient to sustain a claim to a 
reasonable certainty. 
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        (c)     Shall support the application with written statements described in subdivision 
(c) of Section 75560.1 from each of at least two physicians or two psychiatrists. 

§ 75564. Defeat at election; effect on disability retirement application 

A member who is defeated at an election and who either had submitted, prior to the date 
of the election, an application for disability retirement or submits, on or after the date of 
the election, an application for disability retirement: 

        (a)     Shall be presumed not to be disabled and this presumption is a presumption 
affecting the burden of proof. 

        (b)     Shall, in a disability retirement proceeding before the commission, be subject 
to the standard of proof of clear and convincing evidence sufficient to sustain a claim to a 
reasonable certainty. 

        (c)     Shall support the application with written statements described in subdivision 
(c) of Section 75560.1 from each of at least two physicians or two psychiatrists.  

ARTICLE 6 

EMPLOYMENT OF RETIRED JUDGES 

§ 75580. Termination or diminution of disability allowance; post-retirement law 
practice or employment; compensation reports 

        (a)    If a judge who is retired for disability engages in the practice of law or other 
gainful occupation that requires the discharge of duties substantially similar to those 
duties that the judge was found, pursuant to Section 75560.1, to be unable to perform due 
to mental or physical disability, the retirement allowance otherwise payable to him or her 
shall cease permanently, except as provided in this section.  

        (b)   If a retired judge becomes entitled to any salary for assignment to a court by the 
Chairperson of the Judicial Council after retirement for disability, the retirement 
allowance otherwise payable shall, during the time he or she is entitled to receive that 
salary or other compensation, be reduced by the amount of that salary or compensation. 

        (c)    A judge who is retired for disability may, without loss or reduction in 
allowance, engage in the practice of law or any other gainful occupation that does not 
require the discharge of duties substantially similar to those duties the judge was found, 
pursuant to Section 75560.1, to be unable to perform due to mental or physical disability, 
other than a public office, as long as the compensation earned in any month when 
combined with the judge’s allowance does not exceed 75 percent of the salary payable to 
the judge holding the judicial office to which the retired judge was last elected or 
appointed, and the retirement allowance otherwise payable to the judge shall be reduced 
by the amount if any earning in excess of that amount. The judge shall report the 
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compensation earned during each month to the board by the eighth day of the following 
month. 

        (d)     Persons affected by this section shall report all compensation earned in a form 
and manner required by the board under penalty of perjury. The board shall have the 
authority to require these persons to grant the board permission to request wage 
information for the purposes of verifying the reported compensation earned. The 
Employment Development Department shall report compensation in a form and manner 
required by the board in accordance with Section 1798.24 of the Civil Code. The board 
shall reimburse the Employment Development Department for the costs that the 
department incurs in searching for and providing that information. 

        (e)     When a judge affected by subdivision (c) reaches the age at which the judge 
would be eligible to retire for services pursuant to Section 75522 had the judge not retired 
for disability, the judge's retirement allowance shall be made equal to the amount it 
would be if not reduced pursuant to this section, and may not again be modified for any 
cause. 

        (f)     A judge who is retired for disability pursuant to this chapter or becomes 
entitled to any salary for assignment to a court by the Chairperson of the Judicial Council 
after retirement for disability pursuant to this chapter is not eligible to receive service 
credit in another public retirement system or pursuant to this chapter or to be reinstated to 
this system. 

        (g)     The Legislature reserves the right to increase or reduce the benefits prescribed 
by this section as it may find appropriate. 

*** 
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CODE OF JUDICIAL CONDUCT 

CANON 1. JUDGES SHOULD UPHOLD THE INTEGRITY AND 
INDEPENDENCE OF THE JUDICIARY. 

An independent and honorable judiciary is indispensable to justice in our society. Judges 
should participate in establishing, maintaining, and enforcing, and should themselves 
observe, high standards of conduct so that the integrity and independence of the judiciary 
may be preserved. The provisions of this Code should be construed and applied to further 
that objective. 

CANON 2. JUDGES SHOULD AVOID IMPROPRIETY AND THE 
APPEARANCE OF IMPROPRIETY IN ALL THEIR ACTIVITIES. 

A. Judges should respect and comply with the law and should conduct themselves at all 
times in a manner that promotes public confidence in the integrity and impartiality of the 
judiciary.

B. Judges should not allow their family, social, or other relationships to influence their 
judicial conduct or judgment. They should not lend the prestige of their office to advance 
the private interests of others; nor should they convey or knowingly permit others to 
convey the impression that they are in a special position to influence the judge. Judges 
should not testify voluntarily as a character witness. 

Note: Public confidence in the judiciary is eroded by irresponsible or improper conduct by judges. Judges 
must avoid all impropriety and appearance of impropriety. They must expect to be the subject of constant 
public scrutiny.  They must therefore accept restrictions on their conduct that might be viewed as 
burdensome by the ordinary citizen and should do so freely and willingly.

The testimony of judges as character witnesses injects the prestige of their office into the proceeding in 
which they testify and may be misunderstood to be an official testimonial. This Canon, however, does not 
afford them a privilege against testifying in response to an official summons. 

CANON 3. JUDGES SHOULD PERFORM THE DUTIES OF THEIR OFFICE 
IMPARTIALLY AND DILIGENTLY. 

The judicial duties of judges take precedence over all their other activities. Their judicial 
duties include all the duties of their office prescribed by law. In the performance of these 
duties, the following standards apply: 
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A.  Adjudicative Responsibilities. 

(1) Judges should be faithful to the law and maintain professional competence in it. They 
should be unswayed by partisan interests, public clamor, or fear of criticism. 

(2) Judges should maintain order and decorum in proceedings before them. 

(3) Judges should be patient, dignified, and courteous to litigants, jurors, witnesses, 
lawyers, and others with whom they deal in their official capacity, and should require 
similar conduct of lawyers, and of their staff, court officials, and others subject to their 
direction and control. 

Note: The duty to hear all proceedings fairly and with patience is not inconsistent with the duty to dispose 
promptly of the business of the court. Courts can be efficient and business-like while being patient and 
deliberate.

(4) Judges should accord to all persons who are legally interested in a proceeding, or 
their lawyers, full right to be heard according to law, and, except as authorized by law, 
must not consider ex parte communications concerning a pending proceeding. 

(5) Judge should dispose promptly of the business of the court. 

Note: Prompt disposition of the court's business requires judges to devote adequate time to their duties, to 
be punctual in attending court and expeditious in determining matters under submission, and to insist that 
court officials, litigants and their lawyers cooperate with them to that end. 

(6) Judges should abstain from public comment about a pending proceeding in any court, 
and should require similar abstention on the part of court personnel subject to their 
direction and control. This subsection does not prohibit judges from making public 
statements in the course of their official duties or from explaining for public information 
the procedures of the court. 

Note: "Court personnel" does not include the lawyers in a proceeding before a judge. The conduct of 
lawyers is governed by DR 7-107 of the Code of Professional Responsibility. 

(7) Judges should prohibit broadcasting, televising, recording or taking photographs in 
the courtroom and areas immediately adjacent thereto during sessions of court or recesses 
between sessions, except that a judge may authorize: 

(a) the use of electronic or photographic means for the presentation of evidence, for the 
perpetuation of a record or for other purposes of judicial administration; 

(b) the broadcasting, televising, recording, or photographing of investitive, ceremonial, 
or naturalization proceedings; 
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(c) the photographic or electronic recording and reproduction of appropriate court 
proceedings under the following conditions: 

(i)   the means of recording will not distract participants or impair the dignity of the 
proceedings; and 

(ii)  the parties have consented, and the consent to being depicted or recorded has 
been obtained from each witness appearing in the recording and reproductions; and 

(iii) the reproduction will not be exhibited until after the proceeding has been 
concluded and all direct appeals have been exhausted; and 

(iv)  the reproduction will be exhibited only for instructional purposes in educational 
institutions.

    (d) the use of electronic broadcasting, televising, recording and taking photographs in 
the courtroom and areas immediately adjacent thereto during sessions of court or recesses 
between sessions of any trial court non-jury civil proceeding, however, for the purposes 
of this subsection “civil proceedings” shall not be construed to mean a support, custody 
or divorce proceeding. Subsection (iii) and (iv) shall not apply to non-jury civil 
proceedings as heretofore defined. No witness or party who expresses any prior objection 
to the judge shall be photographed nor shall the testimony of such witness or party be 
broadcast or telecast. Permission for the broadcasting, televising, recording and 
photographing of any civil non-jury proceeding shall have first been expressly granted by 
the judge, and under such conditions as the judge may prescribe in accordance with the 
guidelines contained in this Order. 

Publisher’s CJD Note: Paragraph 2 of the order of the Supreme Court of Sept. 20, 1979, amending 
Canon 3(A)(7) of the Code of Judicial Conduct by adding paragraph (d), provided as follows: 

“a. Officers of Court.  The judge has the authority to direct whether broadcast equipment may be taken 
within the courtroom.  The broadcast news person should advise the tipstaff prior to the start of a court 
session that he or she desires to electronically record and/or broadcast live from within the courtroom.  The 
tipstaff may have prior instructions from the judge as to where the broadcast reporter and/or camera 
operator may position themselves.  In the absence of any directions from the judge or tipstaff, the position 
should be behind the front row of spectator seats by the least used aisleway or other unobtrusive but viable 
location. 

    “b.  Pooling.  Unless the judge directs otherwise, no more than one TV camera should be taking pictures 
in the courtroom at any one time.  Where coverage is by both radio and TV, the microphones used by TV 
should also serve for radio and radio should be permitted to feed from the TV sound system.  Multiple 
radio feeds, if any, should be provided by a junction box outside of the courtroom, such as in the adjacent 
public hallway.  It should be the responsibility of each broadcast news representative present at the opening 
of each session of court to achieve an understanding with all other broadcast representatives as to who will 
function at any given time, or, in the alternative, how they will pool their photographic coverage.  This 
understanding should be reached outside the courtroom and without imposing on the judge or court 
personnel.   

“Broadcast coverage outside the courtroom should be handled with care and discretion, but need not be 
pooled. 
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“c.  Broadcast Equipment.  All running wires used should be securely tapped to the floor.  All 
broadcasting equipment should be handled as inconspicuously and quietly as reasonably possible.  
Sufficient file and/or tape capacities should be provided to obviate film and/or tape changes except during 
court recess.  No camera should give any indication of whether it is or is not operating, such as the red light 
on some studio cameras.  No additional lights should be used without the specific approval of the presiding 
judge, and then only as he may specifically approve. 

“d.  Decorum.  Broadcast representatives’ dress should not set them apart unduly from other trial 
spectators.  Camera operators should not move tripod-mounted cameras except during court recesses.  All 
broadcast equipment should be in place and ready to function no less than five minutes before the 
beginning of each session of court.” 

Paragraph 3 of the order of Sept. 20, 1979, provided that at the expiration of the one year period during 
which such order is effective, “Canon 3(A)7 shall be reinstated, without further order of this court, in its 
form immediately prior to the entry of said Order.” 

Order of the Supreme Court of Oct. 1, 1980, provided that the order of Sept. 20, 1979, should remain in 
effect until further order of this court. 

B. Administrative Responsibilities. 

(1) Judges should diligently discharge their administrative responsibilities, maintain 
professional competence in judicial administration, and facilitate the performance of the 
administrative responsibilities of other judges and court officials. 

(2) Judges should require their staff and court officials subject to their direction and 
control to observe the standards of fidelity and diligence that apply to judges. 

(3) Judges should take or initiate appropriate disciplinary measures against a judge or 
lawyer for unprofessional conduct of which the judge may become aware. 

Note: Disciplinary measures may include reporting a judge's or lawyer's misconduct to an appropriate 
disciplinary body. 

(4) Judges should not make unnecessary appointments. They should exercise their power 
of appointment only on the basis of merit, avoiding favoritism. They should not approve 
compensation of appointees beyond the fair value of services rendered. 

Note: Appointees of the judge include officials such as referees, commissioners, special masters, 
receivers, guardians and personnel such as clerks, secretaries, and bailiffs. Consent by the parties to an 
appointment or an award of compensation does not relieve the judge of the obligation prescribed by this 
subsection. 
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C. Disqualification. 

(1) Judges should disqualify themselves in a proceeding in which their impartiality might 
reasonably be questioned, including but not limited to instances where: 

    (a) they have a personal bias or prejudice concerning a party, or personal knowledge of 
disputed evidentiary facts concerning the proceeding; 

    (b) they served as a lawyer in the matter in controversy, or a lawyer with whom they 
previously practiced law served during such association as a lawyer concerning the 
matter, or the judge or such lawyer has been a material witness concerning it; 

Note: A lawyer in a governmental agency does not necessarily have an association with other lawyers 
employed by that agency within the meaning of this subsection; judges formerly employed by a 
governmental agency, however, should disqualify themselves in a proceeding if their impartiality might 
reasonably be questioned because of such association. 

    (c) they know that they, individually or as a fiduciary, or their spouse or minor child 
residing in their household, have a substantial financial interest in the subject matter in 
controversy or in a party to the proceeding, or any other interest that could be 
substantially affected by the outcome of the proceeding; 

    (d) they or their spouse, or a person within the third degree of relationship to either of 
them, or the spouse of such a person: 

         (i)  is a party to the proceeding, or an officer, director, or trustee of a party; 

         (ii) is acting as a lawyer in the proceeding; 

Note: The fact that a lawyer in a proceeding is affiliated with a law firm with which a lawyer-relative of 
the judge is affiliated does not of itself disqualify the judge. Under appropriate circumstances, the fact that 
"their impartiality might reasonably be questioned" under Canon 3C(1), or that the lawyer-relative is 
known by the judge to have an interest in the law firm that could be "substantially affected by the outcome 
of the proceeding" under Canon 3C(1)(d)(iii) may require the judge’s disqualification. 

         (iii) is known by the judge to have an interest that could be substantially affected by 
the outcome of the proceeding; 

         (iv) is to the judge's knowledge likely to be a material witness in the proceeding. 

(2) Judges should inform themselves about their personal and fiduciary financial 
interests, and make a reasonable effort to inform themselves about the personal financial 
interests of their spouse and minor children residing in their household. 

(3) For the purposes of this section: 

    (a) the degree of relationship is calculated according to the civil law system; 
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Note: According to the civil law system, the third degree of relationship test would, for example, 
disqualify judges if their or their spouse’s parents, grandparents, aunts or uncles, siblings, nieces or 
nephews or their spouses were a party or lawyer in the proceeding, but would not disqualify them if a 
cousin were a party or lawyer in the proceeding. 

    (b) "fiduciary" includes such relationships as executor, administrator, trustee, and 
guardian;

(c) "financial interest" means ownership of a legal or equitable interest, if substantial, 
or a relationship as director, advisor, or other active participant in the affairs of a party, 
except that: 

(i) ownership in a mutual or common investment fund that holds securities is not a 
"financial interest" in such securities unless the judge participates in the management of 
the fund; 

           (ii) an office in an educational, religious, charitable, fraternal, or civic 
organization is not a "financial interest" in securities held by the organization; 

          (iii) the proprietary interest of a policy holder in a mutual insurance company, of a 
depositor in a mutual savings association, or a similar proprietary interest, is a substantial 
"financial interest" in the organization only if the outcome of the proceeding could 
substantially affect the value of the interest; 

           (iv) ownership of securities is a "financial interest" in the issuer only if the 
outcome of the proceeding could substantially affect the value of securities. 

CANON 4. JUDGES MAY ENGAGE IN ACTIVITIES TO IMPROVE THE LAW, 
THE LEGAL SYSTEM, AND THE ADMINISTRATION OF JUSTICE. 

Judges, subject to the proper performance of their judicial duties, may engage in the 
following quasi-judicial activities, if in doing so they do not cast doubt on their capacity 
to decide impartially any issue that may come before them: 

A. They may speak, write, lecture, teach, and participate in other activities concerning the 
law, the legal system, and the administration of justice. 

B. They may appear at a public hearing before an executive or legislative body or official 
on matters concerning the law, the legal system, and the administration of justice, and 
they may otherwise consult with an executive or legislative body or official, but only on 
matters concerning the administration of justice. 

C. They may serve as a member, officer, or director of an organization or governmental 
agency developed to the improvement of the law, the legal system, or the administration 
of justice. They may assist such an organization in raising funds and may participate in 
their management and investment, but should not personally participate in public fund 
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raising activities. They may make recommendations to public and private fund-granting 
agencies on projects and programs concerning the law, the legal system, and the 
administration of justice.

Note: As a judicial officer and person specially learned in the law, judges are in a unique position to 
contribute to the improvement of the law, the legal system, and the administration of justice. To the extent 
that their time permits, they are encouraged to do so, either independently or through a bar association, 
judicial conference, or other organization dedicated to the improvement of the law. 

Extra-judicial activities are governed by Canon 5. 

CANON 5. JUDGES SHOULD REGULATE THEIR EXTRA-JUDICIAL 
ACTIVITIES TO MINIMIZE THE RISK OF CONFLICT WITH HIS JUDICIAL 
DUTIES.

A. Avocational Activities. Judges may write, lecture, teach, and speak on non-legal 
subjects, and engage in the arts, sports, and other social and recreational activities, if such 
avocational activities do not detract from the dignity of their office or interfere with the 
performance of their judicial duties. 

Note: Complete separation of judges from extra-judicial activities is neither possible nor wise; they should 
not become isolated from the society in which they live. 

B. Civic and Charitable Activities. Judges may participate in civic and charitable 
activities that do not reflect adversely upon their impartiality or interfere with the 
performance of their judicial duties. Judges may serve as an officer, director, trustee, or 
non-legal advisor of an educational, religious, charitable, fraternal, or civic organization
not conducted for the economic or political advantage of its members, subject to the 
following limitations: 

(1) Judges should not serve if it is likely that the organization will be engaged in
proceedings that would ordinarily come before them or will be regularly engaged in 
adversary proceedings in any court. 

Note: The changing nature of some organizations and of their relationship to the law makes it necessary 
for judges regularly to reexamine the activities of each organization with which they are affiliated to 
determine if it is proper for them to continue their relationship with it. For example, in many jurisdictions 
charitable hospitals are now more frequently in court than in the past. Similarly, the boards of some legal 
aid organizations now make policy decisions that may have political significance or imply commitment to 
causes that may come before the courts for adjudication. 

(2) Judges should not solicit funds for any educational, religious, charitable, fraternal, or 
civic organization, or use or permit the use of the prestige of their office for that purpose, 
but they may be listed as an officer, director, or trustee of such an organization. They 
should not be a speaker or the guest of honor at an organization’s fund raising events, but 
they may attend such events. 
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(3) Judges should not give investment advice to such an organization, but they may serve 
on its board of directors or trustees even though it has the responsibility for approving 
investment decisions. 

Note: A judge’s participation in an organization devoted to quasi-judicial activities is governed by Canon 
4.

C. Financial Activities. 

(1) Judges should refrain from financial and business dealings that tend to reflect 
adversely on their impartiality, interfere with the proper performance of their judicial 
duties, exploit their judicial position, or involve them in frequent transactions with 
lawyers or persons likely to come before the court on which they serve. 

(2) Subject to the requirement of subsection (1), judges may hold and manage 
investments, including real estate, and engage in other remunerative activity including 
the operation of a family business. 

Note: The Effective Date of Compliance provision of this Code qualifies this subsection with regard to a 
judge engaged in a family business at the time this Code becomes effective. 

(3)  Judges should manage their investments and other financial interests to minimize the 
number of cases in which they are disqualified. As soon as they can do so without serious 
financial detriment, they should divest themselves of investments and other financial 
interests that might require frequent disqualification. 

(4) Information acquired by judges in their judicial capacity should not be used or 
disclosed by them in financial dealings or for any other purpose not related to their 
judicial duties. 

Note:  Pursuant to the authority granted by Article V, Section 10 of the Pennsylvania Constitution, the 
Supreme Court adopted the Code of Judicial Conduct as the exclusive means of regulating the conduct of 
judicial officers under the supervision of the Supreme Court (see also Rules Governing Standards of 
Conduct of Magisterial District Judges).  Disqualification from proceedings is the most appropriate means 
of ensuring judicial integrity and impartiality in proceedings, including, but not limited to, those arising 
from the Pennsylvania Race Horse Development and Gaming Act (4 Pa.C.S.A. §1101 et seq.). 

No judge shall have a financial interest, as defined by Section 1512(B) of the Pennsylvania Race Horse 
Development and Gaming Act (4 Pa.C.S.A. §1101 et seq.), in or be employed, directly or indirectly, by 
any licensed racing entity or licensed gaming entity, or any holding, affiliate, intermediary or subsidiary 
company thereof or any such applicant, or engage in the active ownership or participate in the management 
of any such entities and related companies.  The term “judge” shall include justices, judges of the Superior 
Court, judges of the Commonwealth Court, judges of the Courts of Common Pleas and judges of 
Philadelphia Municipal Court, but shall not include lawyers and non-lawyers performing judicial functions, 
including but not limited to masters and arbitrators, for the Unified Judicial System. 

Canon 3(C) of the Code of Judicial Conduct continues to govern the disqualification of judges where the 
interest in or relationship with a licensed racing or licensed gaming entity or related company thereto, or 
any such applicant therefor, of the judge or a family member is at issue. 
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D. Fiduciary Activities. Judges should not serve as the executor, administrator, trustee, 
guardian, or other fiduciary, except for the estate, trust, or person of a member of their 
family, and then only if such service will not interfere with the proper performance of 
their judicial duties. "Member of their family" includes a spouse, child, grandchild, 
parent, grandparent, or other relative or person with whom the judge maintains a close 
familial relationship. As a family fiduciary judges are subject to the following 
restrictions:

(1) They should not serve if it is likely that as a fiduciary they will be engaged in 
proceedings that would ordinarily come before them, or if the estate, trust, or ward 
becomes involved in adversary proceedings in the court on which they serve or one under 
its appellate jurisdiction. 

Note: The Effective Date of Compliance provision of this Code qualifies this subsection with regard to a 
judge who is an executor, administrator, trustee, or other fiduciary at the time this Code becomes effective. 

(2) While acting as a fiduciary judges are subject to the same restrictions on financial 
activities that apply to them in their personal capacity. 

Note: Judge's obligations under this Canon and their obligations as a fiduciary may come into conflict. For 
example, a judge should resign as trustee if it would result in detriment to the trust to divest it of holdings 
whose retention would place the judge in violation of Canon 5C(3). 

E.  Arbitration. Judges should not act as an arbitrator or mediator. 

F.  Practice of Law. Judges should not practice law. 

G. Extra-Judicial Appointments. Judges should not accept appointment to a 
governmental committee, commission, or other position that is concerned with issues of 
fact or policy on matters other than the improvement of the law, the legal system, or the 
administration of justice. Judges, however, may represent their country, state, or locality 
on ceremonial occasions or in connection with historical, educational, and cultural 
activities.

Note: Valuable services have been rendered in the past to the states and the nation by judges appointed by 
the executive to undertake important extra-judicial assignments. The appropriateness of conferring these 
assignments on judges must be reassessed, however, in light of the demands on judges created by today's 
crowded dockets and the need to protect the courts from involvement in extra-judicial matters that may 
prove to be controversial. Judges should not be expected or permitted to accept governmental appointments 
that could interfere with the effectiveness and independence of the judiciary. 

CANON 6. COMPENSATION RECEIVED FOR QUASI-JUDICIAL AND 
EXTRA-JUDICIAL ACTIVITIES PERMITTED BY THIS CODE. 

Judges may receive compensation and reimbursement of expenses for the quasi-judicial 
and extra-judicial activities permitted by this Code, if the source of such payments does 
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not give the appearance of influencing judges in their judicial duties or otherwise give the 
appearance of impropriety, subject to the following, restrictions: 

A. Compensation. Compensation should not exceed a reasonable amount nor should it 
exceed what a person who is not a judge would receive for the same activity. 

B. Expense Reimbursement. Expense reimbursement should be limited to the actual 
cost of travel, food, and lodging reasonably incurred by judges and, where appropriate to 
the occasion, by their spouses. 

CANON 7. JUDGES SHOULD REFRAIN FROM POLITICAL ACTIVITY 
INAPPROPRIATE TO THEIR JUDICIAL OFFICE. 

A. Political Conduct in General.

(1) A judge or a candidate for election to judicial office should not: 

    (a)  act as a leader or hold any office in a political organization; 

    (b) make speeches for a political organization or candidate or publicly endorse a 
candidate for public office; except as authorized in subsection A(2); 

Note: Candidates do not publicly endorse another candidate for public office by having their name on the 
same ticket. 

    (c) solicit funds for or pay an assessment or make a contribution to a political 
organization or candidate, attend political gatherings, or purchase tickets for political 
party dinners, or other functions, except as authorized in subsection A(2); 

(2) Judges holding an office filled by public election between competing candidates, or a 
candidate for such office, may, only insofar as permitted by law, attend political 
gatherings, speak to such gatherings on their own behalf when they are a candidate for 
election or reelection, or speak on behalf of any judicial candidate for the same office, 
identify themselves as a member of a political party, and contribute to a political party or 
organization.

(3) Judges should resign their office when they become a candidate either in a party 
primary or in a general election for a non-judicial office, except that they may continue to 
hold their judicial office while being a candidate for election to or serving as a delegate in 
a state constitutional convention, if they are otherwise permitted by law to do so. 

(4) Judges should not engage in any other political activity except on behalf of measures 
to improve the law, the legal system, or the administration of justice. 
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B.  Campaign Conduct.

(1) Candidates, including an incumbent judge, for a judicial office that is filled either by 
public election between competing candidates or on the basis of a merit system election: 

    (a) should maintain the dignity appropriate to judicial office, and should encourage 
members of their family to adhere to the same standards of political conduct that apply to 
them; 

    (b) should prohibit public officials or employees subject to their direction or control 
from doing for them what judges are prohibited from doing under this Canon; and except 
to the extent authorized under subsection B(2) or B(3), they should not allow any other 
person to do for them what judges are prohibited from doing under this Canon; 

    (c) should not make pledges or promises of conduct in office other than the faithful and 
impartial performance of the duties of the office; make statements that commit or appear 
to commit the candidate with respect to cases, controversies or issues that are likely to 
come before the court; or misrepresent their identity, qualifications, present position, or 
other fact. 

(2) Candidates, including an incumbent judge, for a judicial office that is filled by public 
election between competing candidates should not themselves solicit or accept campaign 
funds, or solicit publicly stated support, but they may establish committees of responsible 
persons to secure and manage the expenditure of funds for their campaign and to obtain 
public statements of support for their candidacy. Such committees are not prohibited 
from soliciting campaign contributions and public support from lawyers. Candidates’ 
committees may solicit funds for their campaign no earlier than thirty days (30) prior to 
the first day for filing nominating petitions or the last day for filing a declaration of 
intention to seek reelection on a retention basis, and all fundraising activities in 
connection with such judicial campaign shall terminate no later than the last calendar day 
of the year in which the judicial election is held. Candidates should not use or permit the 
use of campaign contributions for the private benefit of themselves or members of their 
family. 

(3) Incumbent judges who are candidates for retention in or reelection to office without a 
competing candidate may campaign and may obtain publicly stated support and 
campaign funds in the manner provided in subsection B(2).

COMPLIANCE WITH THE CODE OF JUDICIAL CONDUCT 

Anyone, whether or not a lawyer, who is an officer of a judicial system performing 
judicial functions, including an officer such as a referee in bankruptcy, special master, 
court commissioner, or magistrate, is a judge for the purpose of this Code.  All judges 
should comply with this Code except as provided below. 
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Senior Judge. Senior judges who receive the same compensation as full-time judges on 
the court from which they retired and are eligible for recall to judicial service should 
comply with all the provisions of this Code except Canon 5G, but they should refrain 
from judicial service during the period of an extra-judicial appointment not sanctioned by 
Canon 5G. All other senior judges eligible for recall to judicial service should comply 
with the provisions of this Code. 

This Code shall not apply to magisterial district judges and judges of the Traffic Court of 
the City of Philadelphia. 

Note: Specific rules governing standards of conduct of magisterial district judges, and judges of the 
Traffic Court of the City of Philadelphia, are set forth in the Rules Governing Standards of Conduct of 
Magisterial District Judges.

EFFECTIVE DATE OF COMPLIANCE 

Persons to whom this Code becomes applicable should arrange their affairs as soon as 
reasonably possible to comply with it. If, however, the demands on their time and the 
possibility of conflicts of interest are not substantial, persons who hold judicial office on 
the date this Code becomes effective may: 

(a) continue to act as an officer, director, or non-legal advisor of a family business;

(b) continue to act as an executor, administrator, trustee, or other fiduciary for the estate 
or person of one who is not a member of their family. 

The effective date of this Code shall be January 1, 1974. 

RELIANCE ON ADVISORY OPINIONS 

The Ethics Committee of the Pennsylvania Conference of State Trial Judges is designated 
as the approved body to render advisory opinions regarding ethical concerns involving 
judges, justices and other judicial officers subject to the Code of Judicial Conduct, and, 
although such opinions are not per se binding upon the Judicial Conduct Board, the Court 
of Judicial Discipline or the Supreme Court of Pennsylvania, action taken in reliance 
thereupon and pursuant thereto shall be taken into account in determining whether 
discipline should be recommended or imposed. 

(Pa. Bulletin, Vol. 36, No. 2, 6/17/06) 
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United States Bill of Rights 
 
Preamble 
 
Congress of the United States begun and held at the City of New-York, on Wednesday the fourth of 
March, one thousand seven hundred and eighty nine. 

  

THE Conventions of a number of the States, having at the time of their adopting the Constitution, 
expressed a desire, in order to prevent misconstruction or abuse of its powers, that further 
declaratory and restrictive clauses should be added: And as extending the ground of public 
confidence in the Government, will best ensure the beneficent ends of its institution. 

RESOLVED by the Senate and House of Representatives of the United States of America, in Congress 
assembled, two thirds of both Houses concurring, that the following Articles be proposed to the 
Legislatures of the several States, as amendments to the Constitution of the United States, all, or any 
of which Articles, when ratified by three fourths of the said Legislatures, to be valid to all intents and 
purposes, as part of the said Constitution; viz. 

ARTICLES in addition to, and Amendment of the Constitution of the United States of America, 
proposed by Congress, and ratified by the Legislatures of the several States, pursuant to the fifth 
Article of the original Constitution. 

First Amendment 
1. Congress shall make no law respecting an establishment of religion, or prohibiting the free 
exercise thereof; or abridging the freedom of speech, or of the press, or the right of the people 
peaceably to assemble, and to petitition the Government for a redress of grievances. 

Second Amendment 
2. A well regulated Militia, being necessary to the security of a free State, the right of the people 
to keep and bear Arms, shall not be infringed. 

Third Amendment 
3. No Soldier shall, in time of peace be quartered in any house, without the consent of the 
Owner; nor in time of war, but in a manner to be prescribed by law. 

Fourth Amendment 
4. The right of the people to be secure in their persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon 
probable cause, supported by Oath or affirmation, and particularly describing the place to be 
searched, and the persons or things to be seized. 

Fifth Amendment 
5. No person shall be held to answer for a capital, or otherwise infamous crime, unless on a 
presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or 
in the Militia, when in actual service in time of War or public danger; nor shall any person be 
subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in 
any criminal case to be a witness against himself; nor be deprived of life, liberty, or property, 
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without due process of law; nor shall private property be taken for public use without just 
compensation. 

Sixth Amendment 
6. In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by 
an impartial jury of the State and district wherein the crime shall have been committed; which 
district shall have been previously ascertained by law, and to be informed of the nature and cause 
of the accusation; to be confronted with the witnesses against him; to have compulsory process 
for obtaining witnesses in his favor; and to have the assistance of counsel for his defence. 

Seventh Amendment 
7. In Suits at common law, where the value in controversy shall exceed twenty dollars, the right 
of trial by jury shall be preserved, and no fact tried by a jury shall be otherwise reexamined in any 
Court of the United States, than according to the rules of common law. 

Eighth Amendment 
8. Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual 
punishments inflicted. 

Ninth Amendment 
9. The enumeration in the Constitution of certain rights shall not be construed to deny or 
disparage others retained by the people. 

Tenth Amendment 
10. The powers not delegated to the United States by the Constitution, nor prohibited by it to the 
States, are reserved to the States respectively, or to the people. 
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CODE OF JUDICIAL CONDUCT 

CANON 1. JUDGES SHOULD UPHOLD THE INTEGRITY AND 
INDEPENDENCE OF THE JUDICIARY. 

An independent and honorable judiciary is indispensable to justice in our society. Judges 
should participate in establishing, maintaining, and enforcing, and should themselves 
observe, high standards of conduct so that the integrity and independence of the judiciary 
may be preserved. The provisions of this Code should be construed and applied to further 
that objective. 

CANON 2. JUDGES SHOULD AVOID IMPROPRIETY AND THE 
APPEARANCE OF IMPROPRIETY IN ALL THEIR ACTIVITIES. 

A. Judges should respect and comply with the law and should conduct themselves at all 
times in a manner that promotes public confidence in the integrity and impartiality of the 
judiciary.

B. Judges should not allow their family, social, or other relationships to influence their 
judicial conduct or judgment. They should not lend the prestige of their office to advance 
the private interests of others; nor should they convey or knowingly permit others to 
convey the impression that they are in a special position to influence the judge. Judges 
should not testify voluntarily as a character witness. 

Note: Public confidence in the judiciary is eroded by irresponsible or improper conduct by judges. Judges 
must avoid all impropriety and appearance of impropriety. They must expect to be the subject of constant 
public scrutiny.  They must therefore accept restrictions on their conduct that might be viewed as 
burdensome by the ordinary citizen and should do so freely and willingly.

The testimony of judges as character witnesses injects the prestige of their office into the proceeding in 
which they testify and may be misunderstood to be an official testimonial. This Canon, however, does not 
afford them a privilege against testifying in response to an official summons. 

CANON 3. JUDGES SHOULD PERFORM THE DUTIES OF THEIR OFFICE 
IMPARTIALLY AND DILIGENTLY. 

The judicial duties of judges take precedence over all their other activities. Their judicial 
duties include all the duties of their office prescribed by law. In the performance of these 
duties, the following standards apply: 
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A.  Adjudicative Responsibilities. 

(1) Judges should be faithful to the law and maintain professional competence in it. They 
should be unswayed by partisan interests, public clamor, or fear of criticism. 

(2) Judges should maintain order and decorum in proceedings before them. 

(3) Judges should be patient, dignified, and courteous to litigants, jurors, witnesses, 
lawyers, and others with whom they deal in their official capacity, and should require 
similar conduct of lawyers, and of their staff, court officials, and others subject to their 
direction and control. 

Note: The duty to hear all proceedings fairly and with patience is not inconsistent with the duty to dispose 
promptly of the business of the court. Courts can be efficient and business-like while being patient and 
deliberate.

(4) Judges should accord to all persons who are legally interested in a proceeding, or 
their lawyers, full right to be heard according to law, and, except as authorized by law, 
must not consider ex parte communications concerning a pending proceeding. 

(5) Judge should dispose promptly of the business of the court. 

Note: Prompt disposition of the court's business requires judges to devote adequate time to their duties, to 
be punctual in attending court and expeditious in determining matters under submission, and to insist that 
court officials, litigants and their lawyers cooperate with them to that end. 

(6) Judges should abstain from public comment about a pending proceeding in any court, 
and should require similar abstention on the part of court personnel subject to their 
direction and control. This subsection does not prohibit judges from making public 
statements in the course of their official duties or from explaining for public information 
the procedures of the court. 

Note: "Court personnel" does not include the lawyers in a proceeding before a judge. The conduct of 
lawyers is governed by DR 7-107 of the Code of Professional Responsibility. 

(7) Judges should prohibit broadcasting, televising, recording or taking photographs in 
the courtroom and areas immediately adjacent thereto during sessions of court or recesses 
between sessions, except that a judge may authorize: 

(a) the use of electronic or photographic means for the presentation of evidence, for the 
perpetuation of a record or for other purposes of judicial administration; 

(b) the broadcasting, televising, recording, or photographing of investitive, ceremonial, 
or naturalization proceedings; 
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(c) the photographic or electronic recording and reproduction of appropriate court 
proceedings under the following conditions: 

(i)   the means of recording will not distract participants or impair the dignity of the 
proceedings; and 

(ii)  the parties have consented, and the consent to being depicted or recorded has 
been obtained from each witness appearing in the recording and reproductions; and 

(iii) the reproduction will not be exhibited until after the proceeding has been 
concluded and all direct appeals have been exhausted; and 

(iv)  the reproduction will be exhibited only for instructional purposes in educational 
institutions.

    (d) the use of electronic broadcasting, televising, recording and taking photographs in 
the courtroom and areas immediately adjacent thereto during sessions of court or recesses 
between sessions of any trial court non-jury civil proceeding, however, for the purposes 
of this subsection “civil proceedings” shall not be construed to mean a support, custody 
or divorce proceeding. Subsection (iii) and (iv) shall not apply to non-jury civil 
proceedings as heretofore defined. No witness or party who expresses any prior objection 
to the judge shall be photographed nor shall the testimony of such witness or party be 
broadcast or telecast. Permission for the broadcasting, televising, recording and 
photographing of any civil non-jury proceeding shall have first been expressly granted by 
the judge, and under such conditions as the judge may prescribe in accordance with the 
guidelines contained in this Order. 

Publisher’s CJD Note: Paragraph 2 of the order of the Supreme Court of Sept. 20, 1979, amending 
Canon 3(A)(7) of the Code of Judicial Conduct by adding paragraph (d), provided as follows: 

“a. Officers of Court.  The judge has the authority to direct whether broadcast equipment may be taken 
within the courtroom.  The broadcast news person should advise the tipstaff prior to the start of a court 
session that he or she desires to electronically record and/or broadcast live from within the courtroom.  The 
tipstaff may have prior instructions from the judge as to where the broadcast reporter and/or camera 
operator may position themselves.  In the absence of any directions from the judge or tipstaff, the position 
should be behind the front row of spectator seats by the least used aisleway or other unobtrusive but viable 
location. 

    “b.  Pooling.  Unless the judge directs otherwise, no more than one TV camera should be taking pictures 
in the courtroom at any one time.  Where coverage is by both radio and TV, the microphones used by TV 
should also serve for radio and radio should be permitted to feed from the TV sound system.  Multiple 
radio feeds, if any, should be provided by a junction box outside of the courtroom, such as in the adjacent 
public hallway.  It should be the responsibility of each broadcast news representative present at the opening 
of each session of court to achieve an understanding with all other broadcast representatives as to who will 
function at any given time, or, in the alternative, how they will pool their photographic coverage.  This 
understanding should be reached outside the courtroom and without imposing on the judge or court 
personnel.   

“Broadcast coverage outside the courtroom should be handled with care and discretion, but need not be 
pooled. 
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“c.  Broadcast Equipment.  All running wires used should be securely tapped to the floor.  All 
broadcasting equipment should be handled as inconspicuously and quietly as reasonably possible.  
Sufficient file and/or tape capacities should be provided to obviate film and/or tape changes except during 
court recess.  No camera should give any indication of whether it is or is not operating, such as the red light 
on some studio cameras.  No additional lights should be used without the specific approval of the presiding 
judge, and then only as he may specifically approve. 

“d.  Decorum.  Broadcast representatives’ dress should not set them apart unduly from other trial 
spectators.  Camera operators should not move tripod-mounted cameras except during court recesses.  All 
broadcast equipment should be in place and ready to function no less than five minutes before the 
beginning of each session of court.” 

Paragraph 3 of the order of Sept. 20, 1979, provided that at the expiration of the one year period during 
which such order is effective, “Canon 3(A)7 shall be reinstated, without further order of this court, in its 
form immediately prior to the entry of said Order.” 

Order of the Supreme Court of Oct. 1, 1980, provided that the order of Sept. 20, 1979, should remain in 
effect until further order of this court. 

B. Administrative Responsibilities. 

(1) Judges should diligently discharge their administrative responsibilities, maintain 
professional competence in judicial administration, and facilitate the performance of the 
administrative responsibilities of other judges and court officials. 

(2) Judges should require their staff and court officials subject to their direction and 
control to observe the standards of fidelity and diligence that apply to judges. 

(3) Judges should take or initiate appropriate disciplinary measures against a judge or 
lawyer for unprofessional conduct of which the judge may become aware. 

Note: Disciplinary measures may include reporting a judge's or lawyer's misconduct to an appropriate 
disciplinary body. 

(4) Judges should not make unnecessary appointments. They should exercise their power 
of appointment only on the basis of merit, avoiding favoritism. They should not approve 
compensation of appointees beyond the fair value of services rendered. 

Note: Appointees of the judge include officials such as referees, commissioners, special masters, 
receivers, guardians and personnel such as clerks, secretaries, and bailiffs. Consent by the parties to an 
appointment or an award of compensation does not relieve the judge of the obligation prescribed by this 
subsection. 
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C. Disqualification. 

(1) Judges should disqualify themselves in a proceeding in which their impartiality might 
reasonably be questioned, including but not limited to instances where: 

    (a) they have a personal bias or prejudice concerning a party, or personal knowledge of 
disputed evidentiary facts concerning the proceeding; 

    (b) they served as a lawyer in the matter in controversy, or a lawyer with whom they 
previously practiced law served during such association as a lawyer concerning the 
matter, or the judge or such lawyer has been a material witness concerning it; 

Note: A lawyer in a governmental agency does not necessarily have an association with other lawyers 
employed by that agency within the meaning of this subsection; judges formerly employed by a 
governmental agency, however, should disqualify themselves in a proceeding if their impartiality might 
reasonably be questioned because of such association. 

    (c) they know that they, individually or as a fiduciary, or their spouse or minor child 
residing in their household, have a substantial financial interest in the subject matter in 
controversy or in a party to the proceeding, or any other interest that could be 
substantially affected by the outcome of the proceeding; 

    (d) they or their spouse, or a person within the third degree of relationship to either of 
them, or the spouse of such a person: 

         (i)  is a party to the proceeding, or an officer, director, or trustee of a party; 

         (ii) is acting as a lawyer in the proceeding; 

Note: The fact that a lawyer in a proceeding is affiliated with a law firm with which a lawyer-relative of 
the judge is affiliated does not of itself disqualify the judge. Under appropriate circumstances, the fact that 
"their impartiality might reasonably be questioned" under Canon 3C(1), or that the lawyer-relative is 
known by the judge to have an interest in the law firm that could be "substantially affected by the outcome 
of the proceeding" under Canon 3C(1)(d)(iii) may require the judge’s disqualification. 

         (iii) is known by the judge to have an interest that could be substantially affected by 
the outcome of the proceeding; 

         (iv) is to the judge's knowledge likely to be a material witness in the proceeding. 

(2) Judges should inform themselves about their personal and fiduciary financial 
interests, and make a reasonable effort to inform themselves about the personal financial 
interests of their spouse and minor children residing in their household. 

(3) For the purposes of this section: 

    (a) the degree of relationship is calculated according to the civil law system; 
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Note: According to the civil law system, the third degree of relationship test would, for example, 
disqualify judges if their or their spouse’s parents, grandparents, aunts or uncles, siblings, nieces or 
nephews or their spouses were a party or lawyer in the proceeding, but would not disqualify them if a 
cousin were a party or lawyer in the proceeding. 

    (b) "fiduciary" includes such relationships as executor, administrator, trustee, and 
guardian;

(c) "financial interest" means ownership of a legal or equitable interest, if substantial, 
or a relationship as director, advisor, or other active participant in the affairs of a party, 
except that: 

(i) ownership in a mutual or common investment fund that holds securities is not a 
"financial interest" in such securities unless the judge participates in the management of 
the fund; 

           (ii) an office in an educational, religious, charitable, fraternal, or civic 
organization is not a "financial interest" in securities held by the organization; 

          (iii) the proprietary interest of a policy holder in a mutual insurance company, of a 
depositor in a mutual savings association, or a similar proprietary interest, is a substantial 
"financial interest" in the organization only if the outcome of the proceeding could 
substantially affect the value of the interest; 

           (iv) ownership of securities is a "financial interest" in the issuer only if the 
outcome of the proceeding could substantially affect the value of securities. 

CANON 4. JUDGES MAY ENGAGE IN ACTIVITIES TO IMPROVE THE LAW, 
THE LEGAL SYSTEM, AND THE ADMINISTRATION OF JUSTICE. 

Judges, subject to the proper performance of their judicial duties, may engage in the 
following quasi-judicial activities, if in doing so they do not cast doubt on their capacity 
to decide impartially any issue that may come before them: 

A. They may speak, write, lecture, teach, and participate in other activities concerning the 
law, the legal system, and the administration of justice. 

B. They may appear at a public hearing before an executive or legislative body or official 
on matters concerning the law, the legal system, and the administration of justice, and 
they may otherwise consult with an executive or legislative body or official, but only on 
matters concerning the administration of justice. 

C. They may serve as a member, officer, or director of an organization or governmental 
agency developed to the improvement of the law, the legal system, or the administration 
of justice. They may assist such an organization in raising funds and may participate in 
their management and investment, but should not personally participate in public fund 
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raising activities. They may make recommendations to public and private fund-granting 
agencies on projects and programs concerning the law, the legal system, and the 
administration of justice.

Note: As a judicial officer and person specially learned in the law, judges are in a unique position to 
contribute to the improvement of the law, the legal system, and the administration of justice. To the extent 
that their time permits, they are encouraged to do so, either independently or through a bar association, 
judicial conference, or other organization dedicated to the improvement of the law. 

Extra-judicial activities are governed by Canon 5. 

CANON 5. JUDGES SHOULD REGULATE THEIR EXTRA-JUDICIAL 
ACTIVITIES TO MINIMIZE THE RISK OF CONFLICT WITH HIS JUDICIAL 
DUTIES.

A. Avocational Activities. Judges may write, lecture, teach, and speak on non-legal 
subjects, and engage in the arts, sports, and other social and recreational activities, if such 
avocational activities do not detract from the dignity of their office or interfere with the 
performance of their judicial duties. 

Note: Complete separation of judges from extra-judicial activities is neither possible nor wise; they should 
not become isolated from the society in which they live. 

B. Civic and Charitable Activities. Judges may participate in civic and charitable 
activities that do not reflect adversely upon their impartiality or interfere with the 
performance of their judicial duties. Judges may serve as an officer, director, trustee, or 
non-legal advisor of an educational, religious, charitable, fraternal, or civic organization
not conducted for the economic or political advantage of its members, subject to the 
following limitations: 

(1) Judges should not serve if it is likely that the organization will be engaged in
proceedings that would ordinarily come before them or will be regularly engaged in 
adversary proceedings in any court. 

Note: The changing nature of some organizations and of their relationship to the law makes it necessary 
for judges regularly to reexamine the activities of each organization with which they are affiliated to 
determine if it is proper for them to continue their relationship with it. For example, in many jurisdictions 
charitable hospitals are now more frequently in court than in the past. Similarly, the boards of some legal 
aid organizations now make policy decisions that may have political significance or imply commitment to 
causes that may come before the courts for adjudication. 

(2) Judges should not solicit funds for any educational, religious, charitable, fraternal, or 
civic organization, or use or permit the use of the prestige of their office for that purpose, 
but they may be listed as an officer, director, or trustee of such an organization. They 
should not be a speaker or the guest of honor at an organization’s fund raising events, but 
they may attend such events. 
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(3) Judges should not give investment advice to such an organization, but they may serve 
on its board of directors or trustees even though it has the responsibility for approving 
investment decisions. 

Note: A judge’s participation in an organization devoted to quasi-judicial activities is governed by Canon 
4.

C. Financial Activities. 

(1) Judges should refrain from financial and business dealings that tend to reflect 
adversely on their impartiality, interfere with the proper performance of their judicial 
duties, exploit their judicial position, or involve them in frequent transactions with 
lawyers or persons likely to come before the court on which they serve. 

(2) Subject to the requirement of subsection (1), judges may hold and manage 
investments, including real estate, and engage in other remunerative activity including 
the operation of a family business. 

Note: The Effective Date of Compliance provision of this Code qualifies this subsection with regard to a 
judge engaged in a family business at the time this Code becomes effective. 

(3)  Judges should manage their investments and other financial interests to minimize the 
number of cases in which they are disqualified. As soon as they can do so without serious 
financial detriment, they should divest themselves of investments and other financial 
interests that might require frequent disqualification. 

(4) Information acquired by judges in their judicial capacity should not be used or 
disclosed by them in financial dealings or for any other purpose not related to their 
judicial duties. 

Note:  Pursuant to the authority granted by Article V, Section 10 of the Pennsylvania Constitution, the 
Supreme Court adopted the Code of Judicial Conduct as the exclusive means of regulating the conduct of 
judicial officers under the supervision of the Supreme Court (see also Rules Governing Standards of 
Conduct of Magisterial District Judges).  Disqualification from proceedings is the most appropriate means 
of ensuring judicial integrity and impartiality in proceedings, including, but not limited to, those arising 
from the Pennsylvania Race Horse Development and Gaming Act (4 Pa.C.S.A. §1101 et seq.). 

No judge shall have a financial interest, as defined by Section 1512(B) of the Pennsylvania Race Horse 
Development and Gaming Act (4 Pa.C.S.A. §1101 et seq.), in or be employed, directly or indirectly, by 
any licensed racing entity or licensed gaming entity, or any holding, affiliate, intermediary or subsidiary 
company thereof or any such applicant, or engage in the active ownership or participate in the management 
of any such entities and related companies.  The term “judge” shall include justices, judges of the Superior 
Court, judges of the Commonwealth Court, judges of the Courts of Common Pleas and judges of 
Philadelphia Municipal Court, but shall not include lawyers and non-lawyers performing judicial functions, 
including but not limited to masters and arbitrators, for the Unified Judicial System. 

Canon 3(C) of the Code of Judicial Conduct continues to govern the disqualification of judges where the 
interest in or relationship with a licensed racing or licensed gaming entity or related company thereto, or 
any such applicant therefor, of the judge or a family member is at issue. 
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D. Fiduciary Activities. Judges should not serve as the executor, administrator, trustee, 
guardian, or other fiduciary, except for the estate, trust, or person of a member of their 
family, and then only if such service will not interfere with the proper performance of 
their judicial duties. "Member of their family" includes a spouse, child, grandchild, 
parent, grandparent, or other relative or person with whom the judge maintains a close 
familial relationship. As a family fiduciary judges are subject to the following 
restrictions:

(1) They should not serve if it is likely that as a fiduciary they will be engaged in 
proceedings that would ordinarily come before them, or if the estate, trust, or ward 
becomes involved in adversary proceedings in the court on which they serve or one under 
its appellate jurisdiction. 

Note: The Effective Date of Compliance provision of this Code qualifies this subsection with regard to a 
judge who is an executor, administrator, trustee, or other fiduciary at the time this Code becomes effective. 

(2) While acting as a fiduciary judges are subject to the same restrictions on financial 
activities that apply to them in their personal capacity. 

Note: Judge's obligations under this Canon and their obligations as a fiduciary may come into conflict. For 
example, a judge should resign as trustee if it would result in detriment to the trust to divest it of holdings 
whose retention would place the judge in violation of Canon 5C(3). 

E.  Arbitration. Judges should not act as an arbitrator or mediator. 

F.  Practice of Law. Judges should not practice law. 

G. Extra-Judicial Appointments. Judges should not accept appointment to a 
governmental committee, commission, or other position that is concerned with issues of 
fact or policy on matters other than the improvement of the law, the legal system, or the 
administration of justice. Judges, however, may represent their country, state, or locality 
on ceremonial occasions or in connection with historical, educational, and cultural 
activities.

Note: Valuable services have been rendered in the past to the states and the nation by judges appointed by 
the executive to undertake important extra-judicial assignments. The appropriateness of conferring these 
assignments on judges must be reassessed, however, in light of the demands on judges created by today's 
crowded dockets and the need to protect the courts from involvement in extra-judicial matters that may 
prove to be controversial. Judges should not be expected or permitted to accept governmental appointments 
that could interfere with the effectiveness and independence of the judiciary. 

CANON 6. COMPENSATION RECEIVED FOR QUASI-JUDICIAL AND 
EXTRA-JUDICIAL ACTIVITIES PERMITTED BY THIS CODE. 

Judges may receive compensation and reimbursement of expenses for the quasi-judicial 
and extra-judicial activities permitted by this Code, if the source of such payments does 
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not give the appearance of influencing judges in their judicial duties or otherwise give the 
appearance of impropriety, subject to the following, restrictions: 

A. Compensation. Compensation should not exceed a reasonable amount nor should it 
exceed what a person who is not a judge would receive for the same activity. 

B. Expense Reimbursement. Expense reimbursement should be limited to the actual 
cost of travel, food, and lodging reasonably incurred by judges and, where appropriate to 
the occasion, by their spouses. 

CANON 7. JUDGES SHOULD REFRAIN FROM POLITICAL ACTIVITY 
INAPPROPRIATE TO THEIR JUDICIAL OFFICE. 

A. Political Conduct in General.

(1) A judge or a candidate for election to judicial office should not: 

    (a)  act as a leader or hold any office in a political organization; 

    (b) make speeches for a political organization or candidate or publicly endorse a 
candidate for public office; except as authorized in subsection A(2); 

Note: Candidates do not publicly endorse another candidate for public office by having their name on the 
same ticket. 

    (c) solicit funds for or pay an assessment or make a contribution to a political 
organization or candidate, attend political gatherings, or purchase tickets for political 
party dinners, or other functions, except as authorized in subsection A(2); 

(2) Judges holding an office filled by public election between competing candidates, or a 
candidate for such office, may, only insofar as permitted by law, attend political 
gatherings, speak to such gatherings on their own behalf when they are a candidate for 
election or reelection, or speak on behalf of any judicial candidate for the same office, 
identify themselves as a member of a political party, and contribute to a political party or 
organization.

(3) Judges should resign their office when they become a candidate either in a party 
primary or in a general election for a non-judicial office, except that they may continue to 
hold their judicial office while being a candidate for election to or serving as a delegate in 
a state constitutional convention, if they are otherwise permitted by law to do so. 

(4) Judges should not engage in any other political activity except on behalf of measures 
to improve the law, the legal system, or the administration of justice. 
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B.  Campaign Conduct.

(1) Candidates, including an incumbent judge, for a judicial office that is filled either by 
public election between competing candidates or on the basis of a merit system election: 

    (a) should maintain the dignity appropriate to judicial office, and should encourage 
members of their family to adhere to the same standards of political conduct that apply to 
them; 

    (b) should prohibit public officials or employees subject to their direction or control 
from doing for them what judges are prohibited from doing under this Canon; and except 
to the extent authorized under subsection B(2) or B(3), they should not allow any other 
person to do for them what judges are prohibited from doing under this Canon; 

    (c) should not make pledges or promises of conduct in office other than the faithful and 
impartial performance of the duties of the office; make statements that commit or appear 
to commit the candidate with respect to cases, controversies or issues that are likely to 
come before the court; or misrepresent their identity, qualifications, present position, or 
other fact. 

(2) Candidates, including an incumbent judge, for a judicial office that is filled by public 
election between competing candidates should not themselves solicit or accept campaign 
funds, or solicit publicly stated support, but they may establish committees of responsible 
persons to secure and manage the expenditure of funds for their campaign and to obtain 
public statements of support for their candidacy. Such committees are not prohibited 
from soliciting campaign contributions and public support from lawyers. Candidates’ 
committees may solicit funds for their campaign no earlier than thirty days (30) prior to 
the first day for filing nominating petitions or the last day for filing a declaration of 
intention to seek reelection on a retention basis, and all fundraising activities in 
connection with such judicial campaign shall terminate no later than the last calendar day 
of the year in which the judicial election is held. Candidates should not use or permit the 
use of campaign contributions for the private benefit of themselves or members of their 
family. 

(3) Incumbent judges who are candidates for retention in or reelection to office without a 
competing candidate may campaign and may obtain publicly stated support and 
campaign funds in the manner provided in subsection B(2).

COMPLIANCE WITH THE CODE OF JUDICIAL CONDUCT 

Anyone, whether or not a lawyer, who is an officer of a judicial system performing 
judicial functions, including an officer such as a referee in bankruptcy, special master, 
court commissioner, or magistrate, is a judge for the purpose of this Code.  All judges 
should comply with this Code except as provided below. 
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Senior Judge. Senior judges who receive the same compensation as full-time judges on 
the court from which they retired and are eligible for recall to judicial service should 
comply with all the provisions of this Code except Canon 5G, but they should refrain 
from judicial service during the period of an extra-judicial appointment not sanctioned by 
Canon 5G. All other senior judges eligible for recall to judicial service should comply 
with the provisions of this Code. 

This Code shall not apply to magisterial district judges and judges of the Traffic Court of 
the City of Philadelphia. 

Note: Specific rules governing standards of conduct of magisterial district judges, and judges of the 
Traffic Court of the City of Philadelphia, are set forth in the Rules Governing Standards of Conduct of 
Magisterial District Judges.

EFFECTIVE DATE OF COMPLIANCE 

Persons to whom this Code becomes applicable should arrange their affairs as soon as 
reasonably possible to comply with it. If, however, the demands on their time and the 
possibility of conflicts of interest are not substantial, persons who hold judicial office on 
the date this Code becomes effective may: 

(a) continue to act as an officer, director, or non-legal advisor of a family business;

(b) continue to act as an executor, administrator, trustee, or other fiduciary for the estate 
or person of one who is not a member of their family. 

The effective date of this Code shall be January 1, 1974. 

RELIANCE ON ADVISORY OPINIONS 

The Ethics Committee of the Pennsylvania Conference of State Trial Judges is designated 
as the approved body to render advisory opinions regarding ethical concerns involving 
judges, justices and other judicial officers subject to the Code of Judicial Conduct, and, 
although such opinions are not per se binding upon the Judicial Conduct Board, the Court 
of Judicial Discipline or the Supreme Court of Pennsylvania, action taken in reliance 
thereupon and pursuant thereto shall be taken into account in determining whether 
discipline should be recommended or imposed. 

(Pa. Bulletin, Vol. 36, No. 2, 6/17/06) 
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United States Bill of Rights 
 
Preamble 
 
Congress of the United States begun and held at the City of New-York, on Wednesday the fourth of 
March, one thousand seven hundred and eighty nine. 

  

THE Conventions of a number of the States, having at the time of their adopting the Constitution, 
expressed a desire, in order to prevent misconstruction or abuse of its powers, that further 
declaratory and restrictive clauses should be added: And as extending the ground of public 
confidence in the Government, will best ensure the beneficent ends of its institution. 

RESOLVED by the Senate and House of Representatives of the United States of America, in Congress 
assembled, two thirds of both Houses concurring, that the following Articles be proposed to the 
Legislatures of the several States, as amendments to the Constitution of the United States, all, or any 
of which Articles, when ratified by three fourths of the said Legislatures, to be valid to all intents and 
purposes, as part of the said Constitution; viz. 

ARTICLES in addition to, and Amendment of the Constitution of the United States of America, 
proposed by Congress, and ratified by the Legislatures of the several States, pursuant to the fifth 
Article of the original Constitution. 

First Amendment 
1. Congress shall make no law respecting an establishment of religion, or prohibiting the free 
exercise thereof; or abridging the freedom of speech, or of the press, or the right of the people 
peaceably to assemble, and to petitition the Government for a redress of grievances. 

Second Amendment 
2. A well regulated Militia, being necessary to the security of a free State, the right of the people 
to keep and bear Arms, shall not be infringed. 

Third Amendment 
3. No Soldier shall, in time of peace be quartered in any house, without the consent of the 
Owner; nor in time of war, but in a manner to be prescribed by law. 

Fourth Amendment 
4. The right of the people to be secure in their persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon 
probable cause, supported by Oath or affirmation, and particularly describing the place to be 
searched, and the persons or things to be seized. 

Fifth Amendment 
5. No person shall be held to answer for a capital, or otherwise infamous crime, unless on a 
presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or 
in the Militia, when in actual service in time of War or public danger; nor shall any person be 
subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in 
any criminal case to be a witness against himself; nor be deprived of life, liberty, or property, 
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